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ABSTRACT
This paper does not propose to put forward a new theory about the 

concept of good faith, but to submit a coherent defi nition and approach 
towards the understanding and interpretation of the concept of good faith 
in international uniform laws. 

Freedom of contract requires parties to enter into contract and lay down 
the conditions of contract freely. In addition to this, the rule of pacta sunt 
servanda requires parties to keep their promises and perform the contract 
as agreed. Good faith is an exception to these principles because under 
some circumstances, a party acting contrary to good faith may have to 
pay the losses of the aggrieved party and the contract may be changed, 
modifi ed, and even terminated if the changing circumstances obviously 
disturb the balance between the parties. 

The principle of good faith is one of the most important maxims 
underlying the contract in most of the legal systems, both civil and common 
law including German, French and American, although it is really diffi cult 
to defi ne it and determine its scope. However, the debate in English law 
to recognize good faith as a general principle is going on. The principle of 
good faith has been introduced under the recently enacted uniform laws, 
such as the United Nations Convention On The International Sales Of 
Goods (CISG), the UNIDROIT Principles Of International Commercial 
Contracts (UNIDROIT Principles) and the Principle of European Contract 
Law (PECL). Although the CISG does not clearly provide good faith as 
a general principle underlying the Convention, the other two regulations 
explicitly state that parties to a contract must act in good faith. It is 
established in international commercial law that good faith requires parties 
to act in good faith in negotiations, performance of duties, exercising of 
rights, breach of contract and interpretation of contract. However, the scope 
and the degree of good faith required in contract differ from legislation to 
legislation. The specifi c applications of good faith help to determine its 
scope and degree. For instance, pre-contractual liability is one of the most 
important specifi c applications of good faith principle.  
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Ius est ars boni et aequi*
     Neqeu malitiis indulgendum est**

INTRODUCTION 
Does a merchant have to act in fairness, take into account the other 

party’s interests, or can he/she follow purely his/her own interests, even 
if it harms to the other party? From another view, does a merchant have 
to bear a contract despite the changed circumstances that are apparently 
harming the balance between the expectations of the parties? Modern 
laws, which are based upon the Roman law, answer to this question, which 
is defi nitely “no”. A contract is regarded as a product of cooperation rather 
than a battle fi eld. The principle of good faith requires parties to act in 
good faith, which means, in fair and decent manner by taking into account 
the other party’s expectations. 

The principle of good faith is one of the most important maxims 
underlying the contract in most of the legal systems, both civil and common 
law. It is possible to come across two kinds of good faith principles in law. 
First, subjective good faith, which has to do with knowledge and provides 
a person to acquire ownership even if the property has been transferred 
by a non-owner. Second, objective good faith constituting a standard of 
conduct which the behaviour of a party has to conform to, and by which it 
may be judged.1 The focus of this paper is objective good faith.   

The sources of good faith go back to Roman law.2 The introduction of the 
concept of good faith3 greatly extended the discretion afforded to Roman 

* Law is the art of the good and of the right. Celcus, a Roman Lawyer 
** Unfairness cannot be tolerated.  
1  Simon Whittaker and Reinhard Zimmermann, ‘Good Faith In European Contract Law: Surveying The 
Legal Landscape’ in Good Faith In European Contract Law ed. Reinhard Zimmermann and Simon Whittaker 
(Cambridge: Cambridge University Press, 2000) 24  Emily M Weitzenbock, ‘Good Faith And Fair Dealing 
In The Context Of Contract Formation By Electronic Agents’AISB 2002 Symposium In Intelligent Agents 
In Virtual Markets, 2-5 April 2002 Imperial College London http://folk.uio.no/emilyw/documents/Good%20
Faith%20-%20Contract%20Formation%20&%20source.pdf Emily M Weitzenbock, ‘Electronic Agents and 
Contract Performance: Good Faith And Fair Dealing’ Published In The Law Of Electronic Agents: Selected 
Revised Papers, :LEA Workshop On The Law Of Electronic Agents, CIRSFID, University Of Bologna, 2002, 
Pp.67-73  
2  Martin Josef Schermaier, ‘Bona Fides In Roman Contract Law’  in Good Faith In European Contract Law 
ed. Reinhard Zimmermann and Simon Whittaker (Cambridge: Cambridge University Press, 2000)  
3  Auer summarizes the process that good faith’s being a general principle governing contracts stating, “The 
theory of good faith has been part of the genealogy of legal thought at common law as well as within the civil 
law tradition throughout the 20th century. It has developed against the historical background of the rise of ge-
neral clauses, itself deeply connected with the shift of paradigms in legal thought from 19th century Classical 
Legal Thought to 20th century realism, and it has sought ever since to create doctrinal and theoretical order 
within the vast body of case law created by the proverbial “fl ight into the general clauses” Marietta Auer, 
‘Good Faith And its German Sources: Structural Framework For The Good Faith Debate In General Contract 
Law And Under The Uniform Commercial Code’ http://www.law.harvard.edu/academics/graduate/publicati-
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magistrates, allowing them to reach beyond strict statutory formalism and 
judge claims ex fi de bona, according to the requirement of contractual 
good faith.4 ‘Freedom of contract’ and ‘pacta sunt servanda’, basic rules 
of Roman law, require parties to enter into a contract freely. However, 
once concluding the contract, it should be performed as agreed. There are 
some circumstances in which the parties are regarded to be rightful not 
to perform the contract as agreed, owing to good faith principle which is 
an exception to these rules. The principle of good faith is the antithesis of 
formalism and positivism.5 The doctrine of good faith could safeguard the 
expectations of contracting parties by respecting and promoting the spirit 
of their agreement instead of insisting upon the observance of the literal 
wording of the contract.6    

The principle of good faith has been recognized as a general principle 
governing the contracts in most of the modern legal systems including 
German, French and American, regardless of its vague concept. However, 
the debate in English law to recognize good faith as a general principle 
is going on. The principle of good faith has been introduced under the 
recently enacted uniform laws, such as the United Nations Convention 
On The International Sales Of Goods (CISG), the UNIDROIT Principles 
Of International Commercial Contracts (UNIDROIT Principles) and the 
Principle of European Contract Law (PECL).7  Although the CISG does not 
clearly provide good faith as general principle underlying the Convention, 
the other two regulations explicitly state that parties to a contract must act 
in good faith. It is established in international commercial law that good 
faith requires parties to act in good faith in negotiations, performance of 
duties, exercising of rights, breach of contract and interpretation of contract. 
However, the scope and the degree of good faith required in contract differ 
from legislation to legislation. The specifi c applications of good faith help 
to determine its scope and degree. For instance, pre-contractual liability 
ons/papers/auer.pdf  
4  John Klein. ‘Good Faith in International Transactions’ (1993) 15 Liverpool Law Review,115-141, 116 
According to the ancient jurist Justinian’s formulation, Pacta sunt servanda stands for the principle that “What 
is so suitable to the good of mankind as to observe those things which parties have agreed upon.” . Justinian, 
Digest II.XIV.1, Scott, 1932 cited from John Klein, ‘Good Faith in International Transactions’ (1993) 15 
Liverpool Law Review,115-141, 116 
5  For the controversies between an individualist  ethics of freedom of contract and the opposing alturist value 
of interpersonal responsibility see Auer, Marietta, ‘Good Faith; A Semiotic Approach’ (2002) 2 European 
Review Of Private Law 279-301 
6  Sim, Disa, ‘The Scope and Application of Good Faith in the Vienna Convention
on Contracts for the International Sale of Goods’ www.cisg.law.pace.edu/cisg/biblio/sim1.html 
7  Public international law recognises it and United Nations Charter specifi cally refers to it. Similarly it is 
regulated in UNIDROIT Art. 1.7, 2.15/2,3; CISG Art. 7(1); PECL Art. 2:301. 1964 Hauge Uniform Law On 
The International Sale Of Goods can be mentioned as one of the them. However, in this essay, the provisions 
of Hauge Convention will not be told because of the problem of space. 
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and mitigation of damage and preserve of the goods are two of the most 
important specifi c applications of good faith principle.8  On the other hand, 
there are numerous arguments opposing the set of provisions placing a duty 
on the parties to act in good faith. These arguments basically focus on the 
fear that such a moral and subjective concept would result in a multitude 
of interpretations. Reliance by courts upon their own legal and social 
understanding of the terms would result in non-uniform interpretation of 
the provision.9 However, it is fact that by time, the decisions of the courts 
obtain consistency on the interpretation of good faith. Of course, there 
will be a  tiny lacuna in the interpretation but it will provide opportunity 
to award fairly.       

Although much has been said about good faith, there is no agreed 
defi nition of good faith in international trade. Moreover, as the regulations 
do not provide even a single defi nition of good faith, the problem grows up 
increasingly. In this article, some defi nitions of good faith, generally, in the 
fi rst chapter, and internationally, in the second chapter will be mentioned, 
including the judicial decisions that determine what good faith is. Similarly 
the concept of good faith in legal systems is not the same.10 For instance, 
as shall be observed, the general concept of good faith in German law 
differs from French law. More surprisingly, English concept of good faith 
is totally different from American law, although they are both in common 
law system. Therefore, good faith in modern law will not be examined in 
terms of civil law-common law confl ict. They will be discussed separately.     

The author of this paper does not consider that the absence of defi nition 

8  The fi rst discussion of the duty to negotiate in good faith by an international tribunal is found in the case 
of Railway Traffi c between Lithuania and Poland. In that case the Council of League of Nations passed a 
resolution in 1927 calling upon the governments of Lithuania and Poland to enter into negotiations to end the 
state of war between them. Later the PCIJ issued an advisory opinion in which it said: it is requirement that 
the governments pursue negotiations “with a view to concluding agreements”. Although the term “good faith” 
was not used, still it is clearly a good faith standard. 
9  Goderre, Diane Madeline, ‘International Negotiations Gone Sour: Precontractual Liability under the United 
Nations Sales Convention’ (1997) Cincinnati Law Review 258-281, 264 
10  Schlechtriem said he could not no comprehensive and exhaustive treatment leading him to his “fi rst and 
very tentative thesis no. 1: If, in spite of the plentiful resources for legal research in the western world, we still 
have to wait for an exhaustive comparative analysis resulting, as mentioned before, in a set of rules common 
to all legal systems, it must be assumed that it will be impossible to satisfy this hope, because there is, in fact, 
no such common stock of concrete rules and applications of the principle. Being well aware of the provocation 
implicit in such a statement, … no. 2 the suspected reasons for this embarrassing statement: The importance of 
the general principle of good faith and fair dealing and the details developed out of it depend on the structure 
and content of the specifi c legal system in which they are implemented, and on the concrete and specifi c cont-
ract in question. It is mainly the shortcomings and gaps of a certain legal system or of a particular contract that 
require the employment of the principle of good faith and fair dealing, and the development of special rules 
based on this principle, to “cure”, as it were, these shortcomings. Peter Schlechtriem, ‘Good Faith in German 
Law and in International Uniform Laws’ Centro di studi e ricerchedi diritto comparato e stranierodiretto da 
M.J BonellSAGGI, CONFERENZE E SEMINARI 24 
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of good faith would harm the application of good faith. The most important 
thing for lawyers and merchants is the concept of good faith and how it 
stands in the legal system. As mentioned, there is no doubt the judicial 
decision determines the concept of good faith by time.    

This paper is not an inquiry into the theoretical debate on general concept 
of good faith, nor an attempt to add a new conceptualism to the existing 
ones. This paper will focus on the roles of good faith in international 
uniform laws and will show good faith as a maxim that parties to a contract 
have to obey under these uniform laws. To get along with the aims of this 
paper, the specifi c application of good faith will be mentioned. 

The discussion will proceed as follows. In the fi rst chapter, the general 
meaning and the concept of good faith will be researched with in the light 
of the relative notions such as freedom of contract and pre-contractual 
liability. The modern law version of good faith will also be examined in 
terms of English, American, German and French law. The most signifi cant 
guideline for good faith doubtlessly is BGB 242 (German Civil Code) 
which establishes that good faith is a general principle underlying the 
contract. In the second chapter, the CISG will be discussed with respect to 
good faith. The principle of good faith in the CISG which was deemed to be 
restricted to the interpretation of good faith has gained the honour of being 
used in negotiation and performance of the contract as well. However, 
it is obviously subject to criticisms. In the third chapter, the principle of 
good faith in the UNIDROIT Principles of contract will be discussed. They 
explicitly require parties to act in good faith including negotiation level of 
contracts as the PECL does, which is examined in the fourth chapter. In 
the conclusion, the facts obtained from this discussion would be valued in 
order to determine the role of good faith in international trade.

CHAPTER I
GOOD FAITH IN GENERAL AND IN MODERN 
LEGAL SYSTEMS 
A- GENERAL CONCEPT OF GOOD FAITH
1-General Meaning Of Good Faith
Good faith,11 deemed as a necessity in contractual relations, is a basic 

11  Burton mentions that good faith has two justifi cations stating, “There are two justifi cations of the good 
faith performance doctrine- legal and economic. In traditional legal term, it can be argued that the security 
of contractual transactions is enhanced by the good faith performance doctrine. Because contracting parties 
do not contract with those they do not trust to some extent, a dependent party will have reason to rely on the 
good faith of a discretion-exercising party. Such reliance plausibly is based on the simple belief that the party 
with discretion in the performance will keep the contract, and therefore will not use its discretion to recaptures 
forgone opportunities to compensate the other increases the reliability of fl exible contracts and therefore the 
security of such transactions. Steve Burton, ‘Breach of Contract and the Common Law Duty to Perform in 
Good Faith’ (1980) 94 Harv. L. Rev. 369, 392    
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element, which is widely accepted and incorporated with many international 
agreements,12 besides the national legislations. The phrase good faith does 
not have a common defi nition. It is not wrong to say that there are good 
faith defi nitions as many as the number of jurists interested in this notion. 
Because of its structure, it is used in a variety of contexts and its meaning 
varies depending on the context.

As for the modern meaning of good faith,13 as mentioned above, one 
can fi nd many defi nitions14 stressing one aspect of good faith more than 
the others. It is obvious that a comprehensive, concrete general defi nition 
to good faith is nearly impossible. Nevertheless, some attempts to defi ne 
good faith can be found. Therefore, the best way is to mention all the 
defi nitions here and understand it in an interconnected way. Some of 
them are listed here. Black’s Law Dictionary defi nes good faith as “an 
intangible and abstract quality with no technical meaning or statutory 
defi nition, and it encompasses, among other things, an honest belief, 
the absence of malice and the absence of design to defraud or to seek 
an unconscionable advantage”15 Moreover, attempts have been made to 
defi ne good faith by these notions; as unconscionability, fairness, fair 
conduct, reasonable standards of fair dealing, decency, reasonableness, 
decent behaviour, a common ethical sense, a spirit of solidarity, community 
standards of fairness, honesty in fact.16 O’Connor describes good faith 
as “a fundamental principle deriving from ‘pacta sunt servanda’, and 
other legal rules, distinctively and directly related to honesty, fairness 
reasonableness, the application of which is determined at a particular time 
by the standards of honesty, fairness and reasonableness prevailing in 
the community which are considered appropriate for formulation in new 
or revised legal rules.”17 Professor Tetley defi nes good faith as “just and 

12  Public international law recognises it and United Nations Charter specifi cally refers to it. Similarly it is 
regulated in UNIDROIT Art. 1.7, 2.15/2,3; CISG Art. 7(1); PECL Art. 2:301 
13  Statuary defi nition will be mentioned while they are discussed. 
14  There are many defi nitions that cannot be mentioned in the body text. For instance, Good faith is described 
as a rechristening of fundamental principles of contract law, as a phrase with no general meaning but which 
operates to exclude various forms of bad faith, and as a discretionary standard preventing parties recapturing 
opportunities foregone on contracting. Allan Farnsworth, ‘Duties Of Good Faith And Fair Dealing Under The 
UNIDROIT Principles, Relevant International Conventions, And National Laws’ (1995) 3 Tul.J. Int’l &Comp. 
L. 47, 59-61 Good faith is related to unconscionability, “fairness, fair conduct, reasonable standards of fair 
dealing, decency, reasonableness, decent behavior, a common ethical sense, a spirit of solidarity, community 
standards of fairness” H. K. Lücke, ‘Good Faith and Contractual Performance’ in P. Finn (ed)., Essays on 
Contract (Sydney: The Law Book Company Limited, 1987) 160. 
15  Black’s Law Dictionary 693 (6th ed. 1990) 
16  Troy Keily, ‘Good Faith And The Vienna Convention On Contracts For The International Sale Of Goods 
(CISG)’ (1999) 3 Vindobona Journal of Commercial Law and Arbitration Issue 1 15-40 
17  J F O’Connor, Good Faith In English Law (Brookfi eld USA: Dartmount Publishing Company, 1990), 
102 
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honest conduct, which should be expected of the parties in their dealings, 
one with another and even with the third parties, who may be implicated or 
subsequently involved. Good faith requires each party to be fair and honest 
in negotiations and, once the agreement has been reached, that the parties 
also perform their respective obligations and enforce their rights honestly 
and fairly.”18 Whittaker and Zimmermann explain good faith meaning by 
means of ‘Treu and Glauben’ as “treu signifi es faithfulness, loyalty, fi delity, 
reliability; Glaube means belief in the sense of faith hand reliance. The 
combination of ‘Treu and Glauben’ suggests a standard of honest, loyal 
and considerate behaviour, of acting with due regard for the interest of 
the other party, and it implies and comprises the protection of reasonable 
reliance.”19 A “negative” defi nition20 of good faith has been regarded as 
probably the easiest to describe. In other words, it is not defi ned by what 
it is, but by what it is not. Professor Summers suggests that a duty of good 
faith excludes certain types of conduct from what is considered acceptable 
good faith. These conducts that constitute bad faith are excluded from the 
concept of good faith.21 This approach has been admitted by many authors 
because it is practical and easy way to defi ne good faith. Moreover, it 
gets along with the assumption that when determining good faith, it is to 
be presumed. Powers, the author devotes his article to defi ne good faith, 
comes to the conclusion on defi nition of good faith as an expectation of 
each party to a contract that the other will honestly and fairly perform 
his duties under the contract in a manner that is acceptable in the trade 
community.22 As observed, all the defi nitions of good faith include fairness, 
honesty, reasonableness, and the other party’ expectations and interests. 
Therefore, the simple explanation for good faith is that it is a principle 
requiring the parties to a contract to be fair, reasonable and honest and 
observe the standard of fair dealing and other party’s expectations and 
interests. 

A party should not deliberately harm the interest of the other party. It 
should also act to reduce the damage that can occur to the other party.       

18  William Tetley, ‘Lack Of Good Faith As A Hindrance To Effective Arbitration’ http://216.239.51.104/
search?q=cache:aHe_xdPMkpAJ:tetley.law.mcgill.ca/comparative/goodfaith.pdf+tetley+good+faith&hl=en&i
e=UTF-8  
19  Simon Whittaker and Reinhard Zimmermann, ‘Good Faith In European Contract Law: Surveying The 
Legal Landscape’ in Good Faith In European Contract Law ed. Reinhard Zimmermann and Simon Whittaker 
(Cambridge: Cambridge University Press, 2000) 24  
20  It is called as the excluder concept of good faith. 
21  R.S. Summers, ‘Good Faith” in General Contract Law and the Sales Provisions of the Uniform Commerci-
al Code’ (1968) 54 Va. L. Rev. 195, 198. Robert S. Summers, ‘The General Duty of Good Faith- Its Recogniti-
on and Conceptualization’ (1982) 67 Cornell L. Rev. 810 
22  Paul J. Powers, ‘Defi ning the Undefi nable: Good Faith and the United Nations Convention on Contracts 
for the International Sale of Goods’ (1999) 18 Journal of Law and Commerce, 333-353, 333 
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Good faith is criticized for being vague in respect to the fact that 
international contracts require predictability and certainty. However, the 
author of this paper believes that introduction of a good faith requirement 
in a system can cause some problems at earlier stages of its introduction. 
It should not be forgotten that good faith refers to behaviour of human 
beings, and in a society the standards of conduct which can be identifi ed as 
in good faith are settled down by time. The judicial and arbitral decisions 
will establish the meaning and concept of good faith. Moreover, criticisms 
that good faith is an obscure and uncertain concept is sometimes countered 
by the claim that, in substance, good faith is no more than an excluder of 
bad faith behaviour.23 The systems having, at least, bad faith notion should 
not have remarkable trouble introducing good faith requirement.  

The meaning of good faith is determined24 by the general concept of 
the regulation, perception and structure of the society where the contract 
takes place and moral and ethical standard of the community. Inevitably, it 
is applied by judges and they may be tempted to impose their own moral 
conceptions on the parties.25 As mentioned in introduction, reliance by 
courts upon their own legal and social understanding of the terms would 
result in non-uniform interpretation of the provision.26 By the time, the 
interpretation will gain consistency in interpretation of good faith and 
after that it works as a principle serving to provide more fair and decent 
behaviour in contracts.   

As for the content of good faith, generally the concept of good faith 
embraces at least three related notions; an obligation on the parties to co-
operate in achieving the contractual objects (loyalty to the promise itself), 
compliance with honest standards of conduct, and compliance with the 
standards of conduct which are reasonable having regard to the interest 
of the parties.27 Moreover, roughly the law of good faith is divided into 

23  A F Mason, ,Contract, Good Faith And Equitable Standards In Fair Dealing’ (2000) 116 (Jan) Law Quar-
terly Review 66-94, 69 
24  Matthias E. Storme, ‘The Validity And The Content Of Contracts’ in Towards a European Civil Law (Ars 
Aequi Libri-Nijmegen-Martinus Nijhoff Publishers- Dordrecht/Boston/London, (1994) 185 the author states 
good faith is a means of balance some principles and notions. He says “The notion of good faith is understood 
as a combination of a number of elements or principles to be balanced against each other. The most important 
of these elements or principles can be summarized as (a) responsibility for the expectations one has created (b) 
due respect for the right of self-determination (c) the maintenance of a degree of proportionality between the 
advantages and the disadvantages which any action can cause to the parties involved (d) determining the rights 
and obligations of the parties taking into account their reciprocity (e) fair allocating of the risks.” 
25  Disa Sim, ‘The Scope and Application of Good Faith in the Vienna Convention
on Contracts for the International Sale of Goods’ www.cisg.law.pace.edu/cisg/biblio/sim1.html 
26  Diane Madeline Goderre, ‘International Negotiations Gone Sour: Precontractual Liability under the United 
Nations Convention’ (1997)  66 U. Cincinnati Law Review, 258-281, 264   
27  A F Mason, ‘Contract, Good Faith And Equitable Standards In Fair Dealing’ (2000) 116 (Jan) Law Quar-
terly Review 66-94, 69 
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three functions: (1) expansion and establishment of contractual duties 
(offi cium iudicis)28; (2) limitation of contractual rights (praeter legem)29; 
(3) transformation of contract (contra legem).30  

The widest concept of good faith requires parties to act in good faith 
in negotiations, performance of contract, exercising of rights and breach 
of contract, moreover, in the interpretation of contracts.31 Naturally, the 
scope and degree of good faith required in contract differ from legislation 
to legislation.  

In addition to this concept, good faith has been used as a basis of many 
doctrines such as ‘doctrine of imprevision’, ‘doctrine of foundation of 
transaction’ and ‘clausula rebus sic stantibus’. These doctrines refl ect the 
‘transformation of contract (contra legem)’ function of good faith. While 
‘doctrine of imprevision’ is exclusive to French law and ‘doctrine of 
foundation of transaction’ is exclusive to German law, ‘clausula rebus sic 
stantibus’ is a doctrine which has been internationally recognized as an 
objective rule of law of nations.32 Where there has been a fundamental 
change of circumstances which has occurred and which was not foreseen 
by the parties at the time of concluding their agreement, it is regarded to 
force the parties to obey the clauses of the contract as contrary to good 
faith.  

2- Pre-contractual Liability
Parties normally start to negotiate to conclude a contract. If the 

contract is concluded, it will be performed in the next stage. The course of 
negotiations are likely to be composed of a variety of statements, predictions, 

28  The fi rst function which establishes as expansive doctrine of relational contracting is divided into a series 
of doctrinal constructs: secondary duties of performance, duties of information, of protection, of cooperation. 
Gunther Teubner, ‘Legal Irritants: Good Faith In British Law Or How Unifying Law Ends Up In New Diver-
gences’ (1998) 61 The Modern Law Review 11, 20 
29  The second function deals with the doctrine of individual and institutional abuse of rights: this loyal acqu-
isition of rights, violation of own duties, lack of legitimate interest, proportionality, contradictory behaviour. 
Gunther Teubner, ‘Legal Irritants: Good Faith In British Law Or How Unifying Law Ends Up In New Diver-
gences’ (1998) 61 The Modern Law Review 11, 20 
30  The third one expands the judicial power to rewrite contracts in the light of supervening events: imbalance 
of equivalence, frustration of contractual purpose, fundamental social changes. Gunther Teubner, ‘Legal Irri-
tants: Good Faith In British Law Or How Unifying Law Ends Up In New Divergences, (1998) 61 The Modern 
Law Review 11, 20 
31  For good faith in breach of contract see Steve Burton, ‘Breach of Contract and the Common Law Duty to 
Perform in Good Faith’ (1980) 94 Harv. L. Rev. 369 For good faith in contract performance and enforcement 
see Richard Speidel, ‘The Duty Of Good Faith In Contract Performance And Enforcement’ (1996) 46 J. Legal 
Educ. 537 for good faith in relational contracts see Melvin A Eisenberg, ‘Realtional Contracts’ Contracts, 
Co-operation, and Competition Ed. Simon Deakin- Jonathan Michie  (Oxford: Oxford University Press, 1997) 
291 
32  A.F.M. Maniruzzaman, ‘State Contracts With Aliens The Question Of Unilateral Change By The State 
In Contemporary International Law’ (1992) Journal Of International Arbitration Vol.9 No:4 141-171, 
158 
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assertions, requests, representations and promises of both parties. Since 
they may make assumptions and assessments, and make possible mistakes 
as well, the signifi cance of this period of time increases depending on the 
refl ections of those actions to the future stages.33 However, due to some 
reasons the negotiations fail to conclude a contract. Sometimes breaking 
off negotiations can cause loss to one of the parties. The problem is whether 
the suffered party can claim damage from the party which breaks off the 
negotiations. Because good faith requires parties to act in good faith while 
negotiating, if a party breaks off the negotiations without a reason which 
can be duly in good faith principle, it is liable for damage.34 

In the landmark Dutch case of Plas v Valberg,35 the Supreme Court 
developing its concept of good faith ruled that, in principle, dealings can 
be move through three stage (1) initial stage (when parties are free to 
break off negotiations, and no compensation is available (2) a continuing 
stage (when, although negotiations may be broken off, compensation for 
reliance expenses must be paid) (3) a fi nal stage (when negotiations cannot 
be broken off without violating good faith and compensation is payable not 
only for reliance but also, if deemed appropriate, for expectation losses).36  
However, it is not easy to separate these stages. At this point, the discretion 
of judges will be decisive. Besides having a determining function to the 
concept of good faith, this discretion can be regarded excessive. Maybe, 
the given reliance and discretion to judges in civilian systems are primary 
factors to decide what good faith is and when pre-contractual liability 
comes to order. 

The civil law’s approach to contracts is principally different from that 
of the common law. The law of contracts in civil law countries focuses 
more on the relationship between the parties than on whether the parties’ 
agreement is reduced to writing. As a result, civil law courts are more likely 
than common law courts to fi nd that parties are contractually bound at an 
earlier stage of their negotiations.37 The imposition of duty of good faith 

33  Lucian Arye Bebchuk and Ben-Sharar Omri, ‘Pre-Contractual Reliance’ March 2001 Harvard John M. 
Olin Discussion Paper Series No: 319 Downloaded From: http://www.law.harvard.edu/programs/olin_cen-
ter/ 
34  Pre-contractual liability may be based on specifi c promises made by one party to another with the object of 
attracting the other party’s interest to the negotiations and unjust enrichment. See 
Mirian Kene Omalu, ‘Precontractual Agreements In The Energy And Natural Resources Industries -
Legal Implications And Basis For Liability (Civil Law, Common Law And Islamic Law)’ (2000) (Jul) Journal 
of Business Law 303-331 
35  Hoge Raad 18 June 1982 Nederlandse 1983, 723 
36  John Adams and Roger Brownsword, Key Issues In Contract (London: Butterworths, 1995) 116 
37  R Doak Bishop, ‘The Duty To Negotiate In Good Faith And The Enforceability Of Short-Term Nautral 
Gas Clauses In Production Sharing Agreements’ http://www.dundee.ac.uk/cepmlp/journal/html/article2-1.
html 
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in the bargaining process means a rejection of the adversarial approach.38  
They have to be considerate and have to rely on each other. This reliance is 
translated into a legal duty of fairness, the breach of which usually entails 
liability in damages.39         

The fi rst theory coming to mind on pre-contractual liability is that of 
Jhering which is named ‘culpa in contrahendo’.40 ‘Culpa in contrahendo’ 
provides that contracting parties are under a duty to negotiate in good faith, 
as measured by a negative standard.41 At that time the German Civil Code 
was strictly and rigidly construed by the courts, Jhering argued against this 
rigidity, reasoning that the only way to understand the law is to interpret it 
in light of the interests involved.42 The notions of justice and rights must 
pervade the legal system and be taken into account when applying the law. 
The framers of the German Civil Code were infl uenced by Jhering’s theory 
and developed elements of it into a general scheme of pre-contractual 
liability categorized under strict contractual fault.43  

‘Culpa in contrahendo’ serves as a general doctrine which allows court 
to shift pure economic loss suffered by the plaintiff due to the negligence 
of the defendant during negotiations for a contract which never came 
into being.44 Thus, the mere opening of negotiations intended to lead to 
a contract creates a special relationship between the parties by virtue of 
the law rather than by agreement between the parties. This relationship 
imposes on both parties special duties of care which can be regarded as a 
liability neither contractual nor tortious. ‘Culpa in contrahendo’ is a third 

38  It characterizes the position in which negotiating parties are in English law. 
39  Nili Cohen, ’Pre-Contractual Duties: Two Freedoms And The Contract To Negotiate’ in  ed. Jack Beat-
son- Daniel Friedmann   Good Faith And Fault In Contract Law (Oxford: Clarendon Press: Oxford, 1995) 
28 
40  In 1907, a French lawyer, Raymond Saleilles, took Jhering’s position further and argued that negotiating 
parties must act in good faith and cannot terminate negotiations arbitrarily without liability for reliance dama-
ges. Saleilles’ position was - and in most circumstances remains - an extreme position. R Doak Bishop, ‘The 
Duty To Negotiate In Good Faith And The Enforceability Of Short-Term Nautral Gas Clauses In Production 
Sharing Agreements’ http://www.dundee.ac.uk/cepmlp/journal/html/article2-1.html 
41  N. E. Nedzel, ‘A Comparative Study Of Good Faith, Fair Dealing And Pre-contractual Liability’ (1997) 12 
Tul. Eur. & Civ.L.F. 97, 112 
42  Because Laws were passed by individuals to protect the interests of individuals 
43  Friedrich Kessler & Edith Fine, ‘Culpa in Contrahendo, Bargaining In Good Faith, and Freedom Of Cont-
ract: A Comprative Study’ (1064) 77 Harv. L. Rev. 401              
44  B. S. Markesinis- W. Lorenz- G. Danneman, The German Law Of Obligations Volume I The Law Of 
Contract And Restitution (Oxford: Clarendon Press, 1997) 64-65  The authors state that “Culpa in contrahendo 
serves three different functions. The fi rst is to overcome certain fl aws in the German law of delictual liability 
by applying contractual rules in particular on vicarious liability. The second is to establish liability in cases 
where one party has negligently led another party to incur expenses in the hope of a contract which eventually 
falls through or is void. The third function is of a complementary  nature: culpa in contrahendo will occasio-
nally serve to establish liability for negligence during contractual negotiations in situations where a conract 
has been concluded, but where the usual remedies seem insuffi cient.”     
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lane between contract and tort.45  
These situations can cause pre-contractual liability between the 

negotiating parties, although it is very controversial to determine the 
circumstances leading to pre-contractual liability.46  Firstly and defi nitely 
negotiating without intending to conclude a contract is an action against 
good faith. Secondly, breaking off negotiations where the other party’s 
reliance that a contract would be concluded is induced unfairly, it is 
regarded as contrary to good faith. Thirdly, disclosure or exploitation of 
confi dential information given during this period is generally deemed as 
a conduct contrary to good faith. Fourthly, causing physical harm to the 
other party during the negotiations constitutes liability. Finally, knowingly 
enter into an invalid contract and not giving adequate information can be 
entitled in this category.47   

3- Freedom Of Contract 
The notion of freedom of contract is a fundamental and one of the 

most basic principles for both common and civil law systems48 and is 
internationally recognized.49 The basic concept of freedom of contract 
means that a person is ordinarily free to demand for his services whatever 
price he deems fi t.50 Freedom of contract requires that the contract to be a 

45  B. S. Markesinis- W. Lorenz- G. Danneman, The German Law Of Obligations Volume I The Law Of 
Contract And Restitution (Oxford: Clarendon Press, 1997) 64-65  The authors explain the reason “Because 
these special duties do not exist towards the public in general, culpa in contrahendo is not considered a mere 
extension of tortious liability. On the other hand, since these special duties arise regardless of whether or not 
a contract comes about, culpa in contrahendo is not considered to be based on contract either. It is for these 
reasons that culpa in contrahendo is perceived, as already stated, as a third lane or dritte Spur between contract 
and tort.” 
46  Beale, Kotz, Hartkamp, Tallon, Cases, Materials and Text on Contract Law (Oxford: Hart Publishing, 
2002) 243- 293 
47  Nicola W. Palmieri, ‘Good Faith Disclosure Required During  Pre-contractual Negotiations’ (1993) 24 Se-
ton Hall L. Rev.70, 120  Similarly, in the context of pre-contractual negotiations, Professor Palmieri describes 
seven acts that may constitute a bad faith failure to disclose, fi ve of which are pertinent to this discussion: (1) 
when material facts are actually concealed; (2) when prior misstatements are intentionally left uncorrected; 
(3) when despite specifi c request, material facts are not disclosed; (4) when material facts are withheld in the 
context of a fi duciary relationship; and (5) when the failure to disclose relates to material facts the other party 
reasonably could not discover on its own. 
48  B. S. Markesinis- W. Lorenz- G. Danneman, The German Law Of Obligations Volume I The Law Of 
Contract And Restitution (Oxford: Clerandon Press, 1997) 28                
49  Article 1:102: Freedom of Contract of PECL 
(1) Parties are free to enter into a contract and to determine its contents, subject to the requirements of good 
faith and fair dealing, and the mandatory rules established by these Principles. 
(2) The parties may exclude the application of any of the Principles or derogate from or vary their effects, 
except as otherwise provided by these Principles
UNIDROIT Principles Article 1.1(Freedom of contract)
The parties are free to enter into a contract and to determine its content. 
50  Daniel Friedmann, ‘Good Faith And Remedies For Breach Of Contract’  ed. Jack Beatson- Daniel Fried-
mann   Good Faith And Fault In Contract Law (Oxford: Clarendon Press: Oxford, 1995) 401 



 Eylem APAYDIN12

product of the parties’ free wills. 51 It is obvious that a contract concluded 
by violence or fraud is not a product of the free will of the contracting 
parties. 

There are two notions of freedom of contract: positive freedom of 
contract, which means that the parties are free to create a binding contract 
refl ecting their free will; and the negative freedom of contract, which means 
that the parties are free from obligations so long as a binding contract has 
not been concluded.52 The duty of good faith is likely to limit the negative 
freedom from contract and the possibility of abusing the contractual rules.  

 Freedom of contract is based on will theory. Will theory is defi ned 
as the individual’s act of will in agreeing or consenting to be bound. 
John Wightman notes “… it is the voluntary exercise by the parties of 
their freedom to enter a contract or not which in large part justifi es them 
being held to the agreement when the court enforces it.”53 According to 
this principle, people have the freedom to make a choice from a number 
of options. Moreover, this doctrine involves freedom to negotiate and 
freedom to break off negotiations as a consequence of freedom of contract. 
Owing to this principle, nobody can be forced to make a contract or choose 
a specifi c type of contract. In most of the legal systems, parties can even 
create their own special type of contract satisfying their expectations for 
entering to a contractual relationship. 

In classical contract view, the parties freely enter into an agreement or 
bargain as equals and therefore there should be as little state regulation or 
intervention as possible.54 Freedom of contract doctrine, refl ecting a fully 
liberal approach55, fails in this point. This eases the probable exploitation 
of weaker bargaining power parties such as consumers, tenants and 
employees. At this moment to avoid undesirable or unjust results, the 
social sensitive policies fi ll the gap with special protection legislations 
which are in nature contrary to the freedom of contract. Without genuine 
economic equality, freedom of contract can be merely a recipe for 
exploitation and injustice.56 Therefore, it is argued that freedom of contract 

51  Briefl y, the principle can be classifi ed in fi ve sub-principles : Freedom to make or not to make a contract, 
party autonomy, freedom of form, freedom to determine the content and type of the contract, freedom to chan-
ge the content and withdraw the contract. Freedom of contract principles ensures these freedoms.Sebnem Aki-
pek and Erkan Kucukgungor, ‘Sozlesmeler Rehberi’ (The Guide of Contracts), (Ankara, 2002) 30-37 
52  Nili Cohen “Pre-Contractual Duties: Two Freedoms And The Contract To Negotiate”  ed. Jack Beatson- 
Daniel Friedmann   Good Faith And Fault In Contract Law (Oxford: Clarendon Press: Oxford, 1995) 
25 
53  John Wightman, Contract- A Critical Commentary (London: Pluto Press, 1996) p.19 
54  Macdonald Koffman, The Law of Contract  (Tolley, Croydon, Surrey: 4th edition, 2001) p.3 
55  For detailed analysis see Patrick Selim Atiyah,  The Rise and Fall of Freedom of Contract  (Oxford: Cla-
rendon Press,1979) 
56  Macdonald Koffman, The Law of Contract  (Tolley, Croydon, Surrey 4th edition, 2001) 5 
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has two main built-in limitations of freedom of contract. First, contracts 
are generally void if they violate a statuary prohibition.57 In many systems, 
as mentioned above, legislators have introduced statuary prohibition on 
freedom of contract to protect the legal interest of the consumers, tenants 
and employees who are relatively weaker party in bargaining. Similarly, 
any contract including provisions contrary to personal rights is declared 
void and null in the general logic of the law system. Second, a code may 
reserve the right for the courts to police contracts on grounds of public 
policy as BGB 138.58 Adams and Brownsword stressed this limitation by 
saying, “Within the bounds of public policy, the will of the contractors is 
sovereign.”59  Any contract that is legally or morally offensive is declared 
to be void by the legislators.  

B- GOOD FAITH IN MODERN LEGAL SYSTEMS
1- Good Faith in English Law60  
There is no general requirement in English contract law as understood 

in civilian systems. Parties have no duty to act in good faith. The sentences 
quoted from Professor Goode expressly demonstrate the concept of good 
faith in English law; “in England we fi nd it diffi cult to adopt a general 
concept of good faith”, “we do not know quite what it means.”61 “London 
is thought that is the world’s leading fi nancial centre, the predictability of 
the legal outcome of a case is more important than absolute justice. It is 
necessary in a commercial setting that businessmen at least should know 
where they stand.”62 Professor Bridge states, “good faith and fair dealing 
is an imperfect translation of an ethical standard into legal ideology and 
legal rules” and, “good faith is an invitation to judges to abandon the duty 
of legally reasoned decisions and to produce an unanalytical incantation of 
personal values.”63 As understood, there are scholars who are pessimistic 

57  for instance BGB 134 and Swiss Code of Obligations 19 
58  B. S. Markesinis- W. Lorenz- G. Danneman, The German Law Of Obligations Volume I The Law Of 
Contract And Restitution (Oxford: Clerandon Press, 1997) 29              
59  John Adams and Roger Brownsword, Key Issues In Contract (London: Butterworths, 1995) 51 
60  For Scots  law A. D. M. Forte, Good Faith In Contract And Property (Oxford: Portland Oregon, 
1999) 
61  Roy Goode, ‘The Concept of “Good Faith” in English Law’ Centro di studi e ricerche
di diritto comparato e straniero diretto da M.J. Bonell SAGGI, CONFERENZE E SEMINARI 2 w3.uniroma1.
it/idc/centro/publications/02goode.htm - 20k  
62  Roy Goode, ‘The Concept of “Good Faith” in English Law’ Centro di studi e ricerche
di diritto comparato e straniero diretto da M.J. Bonell SAGGI, CONFERENZE E SEMINARI 2
w3.uniroma1.it/idc/centro/publications/02goode.htm - 20k He goes on “The last thing that we want to do is 
to drive business away by vague concepts of fairness which make judicial decisions unpredictable, and if that 
means that the outcome of disputes is sometimes hard on a party we regard that as an acceptable price to pay 
in the interest of the great majority of business litigants.”  
63  Michael Bridge, ‘Does Anglo-Canadian Law Need A Doctrine Of Good Faith’ (1984) 9 Canadian Jo. Of 
Business L.385, 412 
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about adopting a general requirement of good faith. Indeed, English law 
had a general concept of good faith in the days of the old law merchant, 
that accumulation of mercantile customary law was administered by 
the merchant courts where the merchants themselves were the judges. 
Gradually, the merchant courts disappeared, their jurisdiction being 
usurped by the royal courts, and the principles of the law merchant became 
absorbed into the general common law.64 In 1766, in a leading insurance 
case, Lord Mansfi eld referred to good faith as the ‘governing principle … 
applicable to all contracts and dealings’.65 In England, the course of good 
faith performance has been downhill since the time of Lord Mansfi eld. 66

However, in recent years, the concept of good faith has increasingly 
drawn the attention of lawyers in England and fortunately, the recent 
trend on good faith is adopting a good faith requirement. This emerging 
interest has been generated to some extent by the EC Directive on Unfair 
Terms In Consumer Contracts in which the general test for an unfair term 
has as its fi rst element a violation of the requirement of the good faith.67 
Ironically, Professor Teubner describes this situation saying that “good 
faith is irritating British law”.68 Professor Goode categorizes this trend as 
“so today we do have a concept of good faith, but it is a limited one.”69 

A prolonged debate is going on whether English law should adopt a 
general good faith requirement in contract law.70 Raphael Powell suggested 
that English law adopt an explicit doctrine of good faith in contracts.71 On 
the other hand, Professor Brownsword is proponent of the suggestion of 

64  Roy Goode, ‘The Concept of “Good Faith” in English Law’ Centro di studi e ricerche
di diritto comparato e straniero diretto da M.J. Bonell SAGGI, CONFERENZE E SEMINARI 2
w3.uniroma1.it/idc/centro/publications/02goode.htm - 20k 
65  Carter v Boehm (1766) 3 Burr 1905 
66  E. Allan Farnsworth, ‘Good Faith In Contract Performance’ ed. Jack Beatson- Daniel Friedmann   Good 
Faith And Fault In Contract Law (Oxford: Clarendon Press: Oxford, 1995) 153 
67  Roger Brownsword, ‘’Good Faith In Contracts’ Revisited’ (1996) 49(2) Current Legal Problems 111-157, 
112 
68  Gunther Teubner, ‘Legal Irritants: Good Faith In British Law Or How Unifying Law Ends Up In New 
Divergences’ (1998) 61 The Modern Law Review 11, 11 
69   Roy Goode, ‘The Concept of “Good Faith” in English Law’ Centro di studi e ricerche
di diritto comparato e straniero diretto da M.J. Bonell SAGGI, CONFERENZE E SEMINARI 2
w3.uniroma1.it/idc/centro/publications/02goode.htm - 20k 
70  see for the debate Roger Brownsword, ‘Positive, Negative, Neutral: The Reception Of Good Faith In 
English Contract Law’ In Good Faith In Contract Law Concept And Context ed. Roger Brownsword, Norma 
J. Hird, Geraint Howells (Vermont: Ashgate Publishing Company, 1998) and John Wightman, ‘Good Faith In 
Pluralism In The Law Of Contract’ In Good Faith In Contract Law Concept And Context ed. Roger Brown-
sword, Norma J. Hird, Geraint Howells (Vermont: Ashgate Publishing Company, 1998) and John Adams and 
Roger Brownsword, Key Issues In Contract (London: Butterworths, 1995)  Dr. Malcolm Clarke, The Common 
Law Of Contract In 1993: Will Be There Be A General Doctrine Of Good Faith (Hong Kong, The University 
Of Hong Kong Law Working Papers No 8, 1993) 
71  Raphael Powell, ‘Good Faith In Contract’ (1956) 9 Current Legal Problems 16 
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adopting a regime of good faith.72 His argument on the distinction between 
a good faith requirement and a good faith regime is that, it, fi rst, would be 
rational for English law to move from having no doctrine of good faith to 
having a good faith requirement but, secondly, that it would be even more 
rational to adopt a good faith regime.73 The author of this paper believes 
that this so-called middle-stage (regime of good faith) will not be of any 
contribution to contracts to be performed at the expected level of good 
faith. It should not be forgotten that co-operation cannot constitute a good 
faith regime by itself. It is just a component of good faith. Obviously, good 
faith principle consists of more than this. Adopting a good faith regime 
would be loss of time. With the help of EC Directive on Unfair Terms in 
Consumer Contracts, UNIDROIT Principle and PECL, it is an opportunity 
not to be missed in order to adopt a general requirement of good faith in 
contract performance and enforcement. 

In fact, there are some situations where English law requires the parties 
to act in good faith.74  First, if a person acts honestly, even if he is negligent 
or even unreasonable, he is regarded as acting in good faith.75 Second, 
a party negotiating has a duty not to deceive the other party by false 
statements or by any concealment of facts which can result in the similar 
circumstances as in pre-contractual liability. In English law, there is no 
principle like ‘culpa in contrahendo’. The party breaking off negotiations, 
negotiating in parallel with several parties are not liable for pre-contractual 
liability. In Walford v. Miles76, the House of Lords rejected the proposition 
that an agreement to negotiate is enforceable and held that a duty to 
negotiate in good faith is unworkable. In English law, parties to contact 
are in an adversarial position. Each party is entitled to chase its interest, so 

72  Roger Brownsword, ‘’Good Faith In Contracts’ Revisited’ (1996) 49(2) Current Legal Problems 111-157, 
113 
73  Roger Brownsword, ‘’Good Faith In Contracts’ Revisited’ (1996) 49(2) Current Legal Problems 111-157, 
114 He explains the doctrine of good faith as ‘a requirement that contractors should perform and enforce their 
contracts in line with the spirit of the agreement and, more generally, that they should pursue their individual 
self-interest in a way that is consistent with the community sense of fair dealing’ and good faith regime as 
‘the traditional ethic of contract is systemically replaced by an ethic of co-operation’. Whereas ‘a good faith 
requirement’ qualifi es classical contract doctrine by importing accepted standards of honesty and fair dealing, 
‘a good faith regime’ replaces the classical adversarial ethic with an ethic of co-operation in contract. 
74  Actually Brownsword confesses that “English law tends to deal pragmatically with cases of perceived bad 
faith, often arriving indirectly at outcomes which would be achieved more directly if an overriding principle 
of good faith were recognized. Roger Brownsword, ‘Contract Law, Co-operation, and Good Faith: The Mo-
vement From Static To Dynamic Market-Individualism’ Contracts, Co-operation, and Competition Ed. Simon 
Deakin- Jonathan Michie  (Oxford: Oxford University Press, 1997) 
75  Section 61(3)of the Sale of Goods Act provides: 
“A thing is deemed to be done in good faith within the meaning of this Act when it is in fact done honestly, 
whether it is done negligently or not.”   
76  (1992) 2 A.C. 136 
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long as misrepresentations are avoided. A party has right to withdraw or 
threaten to withdraw in order to improve its bargaining position.77 As can 
be seen, this approach of English law represents an approach contrary to 
negotiating in good faith. Thirdly, a general duty of good faith is imposed 
in agency relationship,78 a company director-the company relationship, and 
a trustee-benefi ciary relationship.79 Finally, parties to an insurance contract 
must act in good faith. The requirement of utmost good faith required 
disclosure by the insured of any fact material to the risk and abstention 
from misrepresentation. 80 

In Interfoto Picture Library Ltd. v. Stiletto Visual Programmes Ltd.81 
Lord Justice Bingham states that “… it is in essence a principle of fair 
and open dealing. In such a forum it might, I think, beheld on the facts 
of this case that the plaintiffs were under a duty in all fairness to draw 
the defendants’ attention to the price to payable if the transparencies were 
not returned in time and (after the date set for return), to point out to the 
defendants the high cost of continued failure to return them.” Director-
General Of Fair Trading(DGFT) v. First National Bank plc82 is one of the 
leading and most recent case including arguments relating to the concept 
of good faith in English law which was decided under the Unfair Terms 
In Consumer Contracts Regulations 1994. The Act provides that a term is 
unfair if contrary to the requirements of good faith which causes a signifi cant 
imbalance in the parties’ rights and obligations under the contract, to the 
detriment of the consumer.83 The case arose over the disputed fairness of 
a condition in a standard form for regulated consumer credit agreements 
used by First National Bank plc. The sentence of “interest on the amount 
which becomes payable shall be charged … until payment after as well 
as before any judgement (such obligation to be independent of and not to 
merge with the judgement)” was objected by DGFT. Although, at end of 
the trial, Evans-Lombe J concluded that there was no infringement of the 
requirement of good faith with reference to common sense, the Court of 

77  A F Mason, ‘Contract, Good Faith And Equitable Standards In Fair Dealing’ (2000) 116 (Jan) Law Quar-
terly Review 66-94, 78 
78  For agencies’ duty of good faith see Chuah, J.C.T., Law Of International Trade (London: Sweet&Maxwell, 
1998) 261 
79  For agencies’ duty of good faith see Chuah, J.C.T., Law Of International Trade (London: Sweet&Maxwell, 
1998) 261 
80  A F Mason, ‘Contract, Good Faith And Equitable Standards In Fair Dealing’ (2000) 116 (Jan) Law Quar-
terly Review 66-94, 73 The author lists the situations requiring good faith as insurance contract, contracts fi r 
the sale of good faith, the mortgagee’s exercise of a power of sale, majority shareholders vis a vis minority 
shareholders, doctor-patient etc. 
81  (1989) Q.B. 433 
82  (2000) 2 W.L.R. 1353 
83  Regulation 4 (1) 
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Appeal disagreed with the judge’s application of the requirement of good 
faith.84 It held that the assessment of unfairness was to be done purely by 
reference to the legislative scheme. This decision confi rms that English 
law at present seems to be developing a good faith requirement.85 

As a last word, to the future of the good faith principle in English law, 
Gunther Teubner predicts that “under present conditions it is inconceivable 
that English good faith will be the same as ‘Treu und Glauben’ German 
style which has been developed in a rather special historical and cultural 
constellation”86 and Hiscock “this is a classic scenario for a common 
law system to move, when it is ready, to the induction of a fundamental 
principle.”87  All the predictions about good faith future in English law 
focus on that it will be introduced in a way very similar to civil law concept 
of good faith.  

2- Good Faith in American Law  
Contrary to English law, American law has a widely adopted Uniform 

Commercial Code and a Restatement (now a Restatement Second) 
of Contracts which functions somewhat as a civil code. The Uniform 
Commercial Code Section 1-203 of the Code provides that “every 
contract or duty within this Act imposes an obligation of good faith in its 
performance or enforcement.”88 Section 205 of the Restatement (Second) 
of Contracts imposes upon each party to a contract a duty of good faith 
and fair dealing in performance and enforcement. Uniform Commercial 
Code has two defi nitions of good faith that apply to contracts for the sale 
of goods. Under the general defi nition in Section 1-201(19), “’Good Faith’ 
means honesty in fact in the conduct or transaction concerned.” This is 
the defi nition traditionally used for good faith purchase, which the Code 
makes applicable to good faith performance as well.89 Under the special 
defi nition in Section 2-103, “’Good Faith’ ... means honesty in fact and 

84  see the details of the case Christian Twigg-Flesner, ‘A Good Faith Requirement For English Contract 
Law?’ Nottingham Law Journal 80 http://www.nls.ntu.ac.uk/clr/PDF/nlj9_1/080.pdf 
85  Christian Twigg-Flesner, ‘A Good Faith Requirement For English Contract Law?’ Nottingham Law Jour-
nal 80, 84 http://www.nls.ntu.ac.uk/clr/PDF/nlj9_1/080.pdf 
86  Gunther Teubner, ‘Legal Irritants: Good Faith In British Law Or How Unifying Law Ends Up In New 
Divergences’ (1998) 61 The Modern Law Review 11, 20 The author adds “but it will probably move into a 
direction quite different from German style dogmatization.”   
87  E Mary Hiscock, ‘The Keeper Of The Flame: Good Faith And fair Dealing In International Trade’ (1995-
1996) 29 Loy.L.A.L.Rev. 1059, 1070 
88  The principal author of The Uniform Commercial Code, Professor Karl Llewellyn, had studied and taught 
in Leipzig (Germany) and was familiar with the German concept of Treu und Glauben when he introduced 
“good faith” into the Code. 
89  Allan Farnsworth, ‘The Concept Of Good Faith In American Law’ Centro di studi e ricerche
di diritto comparato e straniero diretto da M.J. Bonell SAGGI, CONFERENZE E SEMINARI w3.uniroma1.it/
idc/centro/publications/ 10farnsworth.pdf     
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the observance of reasonable commercial standards of fair dealing in the 
trade.”  

 These provisions omit any reference to good faith in negotiation as 
opposed to good faith in performance. In American law, it is not recognized 
a duty of good faith in negotiation (in pre-contractual relations). Bad faith 
in negotiation may give rise to sanctions under the doctrine of promissory 
estoppel or other theories which serve as a substitute for good faith in 
pre-contractual relations.90 To speak candidly, under U.S. law, there are 
four theories of liability that are usually argued to impose pre-contractual 
liability on a party: (1) unjust enrichment, (2) fraud and misrepresentation, 
(3) promissory estoppel, and (4) a duty to negotiate in good faith.91 As 
mentioned above, in American law, pre-contractual liability is not based 
on good faith principle in negotiations. Doubtless to say that fraud or 
misrepresentation and promissory estoppel will establish a basis for pre-
contractual liability.  

 There are three major views on the principle of good faith in 
American Law. Farnsworth speculated that the Code’s duty of good faith 
performance might serve as a basis for implying a wide range of terms.92  
Professor Summers argued that good faith is one of those terms that do 
not have a general positive meaning of their own but function instead as 
“excluders” to rule out various things according to context. These types of 
inappropriate behaviour that should be regarded as bad faith performance 
and discarded.93 Professor Burton attempted to approach a standard based 
on the expectations of the parties, arguing that good faith “limits the exercise 
of discretion in performance conferred on one party by the contract” so 
that it is bad faith to use discretion “to recapture opportunities forgone in 
contracting” as determined by the other party’s reasonable expectations -to 
refuse “to pay the expected cost of performance.”94    

90  N. E. Nedzel, ‘A Comparative Study Of Good Faith, Fair Dealing And Pre-contractual Liability’ (1997) 
12 Tul. Eur. & Civ.L.F. 97, 101 Allan Farnsworth, ‘The Concept Of Good Faith In American Law’ Centro di 
studi e ricerche di diritto comparato e straniero diretto da M.J. Bonell SAGGI, CONFERENZE E SEMINA-
RI w3.uniroma1.it/idc/centro/publications/ 10farnsworth.pdf  Richard Speidel, ‘The Duty Of Good Faith In 
Contract Performance And Enforcement’ (1996) 46 J. Legal Educ. 537, 539 
91  R Doak Bishop, ‘The Duty To Negotiate In Good Faith And The Enforceability Of Short-Term Nautral 
Gas Clauses In Production Sharing Agreements’ http://www.dundee.ac.uk/cepmlp/journal/html/article2-1.
html 
92  Allan Farnsworth, ‘The Concept Of Good Faith In American Law’ Centro di studi e ricerche
di diritto comparato e straniero diretto da M.J. Bonell SAGGI, CONFERENZE E SEMINARI w3.uniroma1.it/
idc/centro/publications/ 10farnsworth.pdf  
93  Robert Summers, ‘“Good Faith” in General Contract Law and the Sales Provisions of the Uniform 
Commercial Code’ (1968) 54 Va. L. Rev. 195, 200, 232-33 Professor Burton stressed that “neither courts nor 
commentators have articulated an operational standard that distinguishes good faith performance from bad 
faith performance.” 
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To sum up, in American law, the parties have to act in good faith while 
performing and enforcing the contract. The Restatement conceptualism of 
good faith can be interpreted as the fi nal step towards the development of a 
consciousness of good faith as a general clause in American contract law.95 
In the international community, the United States plays a dual role with 
respect to good faith and fair dealing, which is that, it is a leader among 
common law countries and it occupies the intermediate and moderate 
position between English and the civilians.96  

3- Good Faith in German Law 
The doctrine of good faith is regulated in sections 157 and 242 of the 

German civil code, the Burgerliches Gesetzbuch (BGB), which provide 
that: “Contracts shall be interpreted according to the requirements of good 
faith, ordinary usage being taken into consideration.” (s.157) “The debtor 
is bound to perform according to the requirements of good faith, ordinary 
usage being taken into consideration.” (s.242). This provision has been 
called a “king” in the Civil Code. It has been used to provide a moralisation 
of the entire German law.97 

Good faith serves three basic purposes in German law. First, it serves 
to particularize an incomplete contractual obligation by imposition 
of secondary duties. It includes the imposition of duties to ensure the 
success of the transaction, to protect the legal interest of the other part, 
and to inform about important circumstances.98 Duties of information, 
documentation, co-operation, protection and disclosure can be mentioned 
as the secondary duties hosted by the principle of good faith.99 The parties 
have to act as required to ensure the success of the transaction by providing 
the information concerning the transaction and observing the other party’s 
interest. In German law, the breach of these secondary contract obligations 
94  Steve Burton, ‘Breach of Contract and the Common Law Duty to Perform in Good Faith’ (1980) 94 Harv. 
L. Rev. 369, 369, 372-73 See also Steve Burton, ‘Good Faith Performance of a Contract Within Article 2 of the 
Uniform Commercial Code’ (1981) 67 Iowa L. Rev. 1 
95  Marietta Auer, ‘Good Faith And its German Sources: Structural Framework For The Good Faith Debate In 
General Contract Law And Under The Uniform Commercial Code’ 20 http://www.law.harvard.edu/academics/
graduate/publications/papers/auer.pdf  
96  Farnsworth, Allan, ‘Duties of good faith and fair dealing under the UNIDROIT Principles, relevant 
international conventions, and national laws’ (1995) 3 Tul. J. Int’l & Comp. L. 47, 54  
97  Ole Lando, ‘Some Features of the Law of Contract in the Third Millennium,
http://www.cbs.dk/departments/law/staff/ol/commission_on_ecl/literature/lando01.htm#41 
98  Marietta Auer, ‘Good Faith And its German Sources: Structural Framework For The Good Faith Debate In 
General Contract Law And Under The Uniform Commercial Code’ 31 http://www.law.harvard.edu/academics/
graduate/publications/papers/auer.pdf 
99  Simon Whittaker and Reinhard Zimmermann, ‘Good Faith In European Contract Law: Surveying The 
Legal Landscape’ in Good Faith In European Contract Law ed. Reinhard Zimmermann and Simon Whittaker 
(Cambridge: Cambridge University Press, 2000) 24 Ole Lando “Some Features of the Law of Contract in the 
Third Millennium” 
http://www.cbs.dk/departments/law/staff/ol/commission_on_ecl/literature/lando01.htm#41  
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may make the party in breach, liable to the other party under the doctrine 
of breach of contract.100 Second, it serves as a general internal limitation of 
legal rights in case of their illegitimate exercise. Inadmissible exercise of 
a right and abuse of right are referred in this context. The courts have held 
that a party’s right may be limited or lost if enforcing it would amount to an 
abuse of right. The attempt to acquire a right through dishonest behaviour, 
to claim a performance which the party will soon have to give back, to rely 
on a behaviour which is inconsistent with one’s earlier conduct, or to act 
contrary to a principle of proportionality are regarded as abuse of right.101 
Finally, good faith has been used to interfere in contractual relations in 
order to avoid grave injustice. It serves as a legal basis of law making by 
the judiciary, it forms the basis of legal defences in private law suits, and it 
provides a statuary basis for reallocating risks in private contracts.102 The 
modern version of the ‘clausula rebus sic stantibus’,103 the doctrine of the 
foundation of the transactions owes its origin to this corrective function 
of good faith.104 After 1921 infl ation caused a total devaluation of the 
German currency, resulting in arbitrary reallocation of wealth, economic 
hardship, and social disorder. Oertmann’s theory of ‘the foundation of the 
transactions’105 based on BGB 242 was adopted by the Reichsgericht to 
respond to the desperate situation.106 This is an assumption made by one 
100  Werner F Ebke- Bettina M Steinhauer, ‘The Doctrine Of Good Faith In German Contract Law’ in Good 
Faith And Fault In Contract Law ed. Jack Beatson- Daniel Friedmann   (Oxford: Clarendon Press: Oxford, 1995) 
177 
101  Ole Lando, ‘Some Features of the Law of Contract in the Third Millennium’ 
http://www.cbs.dk/departments/law/staff/ol/commission_on_ecl/literature/lando01.htm#41 Ole Lando 
‘Performance And Remedies In The Law Of Contracts’ in Towards a European Civil Law (Ars Aequi Libri-
Nijmegen-Martinus Nijhoff Publishers- Dordrecht/Boston/London, (1994) 206 
102  Werner F Ebke- Bettina M Steinhauer, ‘The Doctrine Of Good Faith In German Contract Law’ in Good 
Faith And Fault In Contract Law ed. Jack Beatson- Daniel Friedmann  (Oxford: Clarendon Press: Oxford, 
1995) 171 
103  In 1920, the Reichsgericht had to decide a case in which both parties wanted the contract to be performed. 
In 1912, the plaintiff had let a business space to the defendant. Under clause 20 of the contract, the defendant 
was entitled to receive steam to be furnished by the plaintiff. The plaintiff in turn was to be compensated for the 
steam in accordance with the lease. In 1917, due to a considerable increase in steam prices, the plaintiff refused 
to furnish further steam unless the defendant was willing to pay an additional sum of money. Relying upon the 
principle of pacta sunt servanda, the defendant refused to pay more. The Reichsgerict held for plaintiff.   The 
court based its decision upon the clausula rebus sic stantibus. This principle had been expressly recognized in  
the codes which were legal predecessors of the BGB. The clausula rebus sic stantibus found its way into the 
BGB by means of Article 242, 157 and 325. Werner F Ebke- Bettina M Steinhauer, ‘The Doctrine Of Good 
Faith In German Contract Law’ in Good Faith And Fault In Contract Law ed. Jack Beatson- Daniel Friedmann  
(Oxford: Clarendon Press: Oxford, 1995) 183 
104  Simon Whittaker and Reinhard Zimmermann, ‘Good Faith In European Contract Law: Surveying The 
Legal Landscape’ in Good Faith In European Contract Law ed. Reinhard Zimmermann and Simon Whittaker 
(Cambridge: Cambridge University Press, 2000) 25 
105  A rough equivalent of the common law doctrine of frustration of purpose. 
106  Marietta Auer, ‘Good Faith And its German Sources: Structural Framework For The Good Faith Debate In 
General Contract Law And Under The Uniform Commercial Code, 27 http://www.law.harvard.edu/academics/
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party that has become obvious to the other by the process of formation of 
the contract and has received its acquiescence, provided that the assumption 
refers to the existence, or imminent existence, of circumstances forming 
the basis of the contractual intention.107 According to this theory, the 
transaction can be modifi ed or cancelled if its foundation has changed or 
disappeared, if the conditions that form the basis of the parties contractual 
relationship cease to exist or the party which would be detrimentally 
affected by the change in circumstances.  The doctrines of impracticability 
and frustration of purpose, change in economic circumstances and mutual 
error, by contrast, have been utilized by the courts to correct undesirable 
results reached under traditional concepts and rules of law. The doctrines 
of impracticability and frustration fi nd their statuary foundation in the 
good faith provision of the BGB.108    

 The German concept of good faith includes the negotiation stage of the 
transaction. Under German law, a party may be liable under the doctrine 
of culpa in contrahendo when the party’s failure to disclose certain 
information causes reliance expenses, the party knows or should know 
about the circumstances that may make it impossible to accept a bid, or the 
a party fraudulently states its intent or enters into a letter of intent that it 
does not intend to perform.109 

4-Good Faith in French Law
Article 1134 of the French Civil Code provides that a contract should 

be performed in good faith. The performance of a contract is subject to a 
requirement of good faith imposed independently of the parties’ volition. 
The French scholars have expanded the number of situations where the 
good faith principle applies: (1) in the formation of contract the parties 
must deal in good faith the freedom of contract principle is limited by the 
good faith principle, (2) in the performance of the contract there are two 
main applications of good faith principle; the duty of loyalty and the duty 
of cooperation.110   

graduate/publications/papers/auer.pdf 
107  Werner F Ebke- Bettina M Steinhauer, ‘The Doctrine Of Good Faith In German Contract Law’ in Good 
Faith And Fault In Contract Law ed. Jack Beatson- Daniel Friedmann  (Oxford: Clarendon Press: Oxford, 1995) 
182 
108  Werner F Ebke- Bettina M Steinhauer, ‘The Doctrine Of Good Faith In German Contract Law’ in Good 
Faith And Fault In Contract Law ed. Jack Beatson- Daniel Friedmann  (Oxford: Clarendon Press: Oxford, 1995) 
180 
109  R Doak Bishop, ‘The Duty To Negotiate In Good Faith And The Enforceability Of Short-Term Naut-
ral Gas Clauses In Production Sharing Agreements’ http://www.dundee.ac.uk/cepmlp/journal/html/article2-1.
html 
110  Alberto M. Musy, ‘The Good Faith Principle in Contract Law and the Pre-contractual Duty to Disclose: 
Comparative Analysis of New Differences in Legal Cultures’ 
http://www.bepress.com/gj/advances/vol1/iss1/art1/ 
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Concept of good faith or ‘bonne foi’ in French law has been given clarity 
and defi nition by judicial decisions, which cumulatively have produced a 
number of rules relating to the performance of contractual obligation.111 
Firstly, good faith is the legal basis for the rules relating to the French 
doctrine of abuse of rights (l’abus de droit).  This theory was by no means 
universally welcomed.112 Although the French courts have not given the 
principle of good faith the same importance as have the German courts, 
but similar results were obtained in France by application of this theory.113 
A person is said to abuse of a right if its purported exercise was affected 
with an intention to harm another person or was contrary to its economic 
or social purpose.114 When a person can use his/her rights, he can harm the 
other party. However, his/her motive should not be solely to harm the other 
party. Secondly, differing from other systems’ concept of good faith, good 
faith has been applied to contract governed by public law, which applies 
to contracts between a private entity and a public body. The administrative 
courts have developed rules such as the theory of the unexpected. This is 
based on the ideal of the continuity of public service which justifi es the 
variation of a contract to enable its continued performance, albeit under 
altered circumstances.115 Thirdly, the courts are developing different types 
of duties or obligations based on the general obligation of good faith, that 
are specifi c to certain categories of contracts.  For instance, in contracts 
relating to computers and computer software products, the courts have 
assimilated the duty to act in good faith to a duty of collaboration or co-

111  Kelda Groves, ‘The Doctrine Of Good Faith In Four Legal Systems’ (1999) 15 CONSTLJ (4), 
265-287 
112  Simon Whittaker and Reinhard Zimmermann, ‘Good Faith In European Contract Law: Surveying The 
Legal Landscape’ in Good Faith In European Contract Law ed. Reinhard Zimmermann and Simon Whittaker 
(Cambridge: Cambridge University Press, 2000) 34 
113  Emily M Weitzenbock, ‘Good Faith And Fair Dealing In The Context Of Contract Formation By Electronic 
Agents’ AISB 2002 Symposium In Intelligent Agents In Virtual Markets, 2-5 April 2002 Imperial College 
London http://folk.uio.no/emilyw/documents/Good%20Faith%20-%20Contract%20Formation%20&%20
source.pdf  
114  Simon Whittaker and Reinhard Zimmermann, ‘Good Faith In European Contract Law: Surveying The 
Legal Landscape’ in Good Faith In European Contract Law ed. Reinhard Zimmermann and Simon Whittaker 
(Cambridge: Cambridge University Press, 2000) 34 
115  Kelda Groves, ‘The Doctrine Of Good Faith In Four Legal Systems’ (1999) 15 CONSTLJ (4), 265-
287 There are particular applications of the doctrine to contracts governed by public law,. For example, This 
doctrine was fi rst expressed in a World War I case, Gaz de Bordeaux,  where a company which had contracted 
to provide gas and electricity for 30 years to Bordeaux, attempted to terminate the contract after the German 
occupation of the Alsace coal fi elds resulted in a 500 per cent increase in coal prices. The administrative court 
held that the contract still bound the parties but the price of the electricity should be increased to refl ect the 
change in circumstances, thereby safeguarding the electricity supply to the public. this approach has not been 
favoured by the civil courts. In Cambronne,   a case involving the construction and maintenance of a canal, the 
court emphasised the need to respect agreed terms and the sanctity of a contract, refusing to alter terms in the 
light of new circumstances.  
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operation.116  
With regards to the pre-contractual liability, in spite of the literal 

wording of Article 1134, in negotiation stage, in France, by virtue of tort 
law, the parties are subject to a duty to negotiate on god faith, but once 
the negotiations have attained a mature stage, the parties are subject to a 
contractual obligation to continue to negotiate in good faith.117 A duty to 
conclude a fi nal contract is not required by French law, but the obligation 
to negotiate in good faith does mandate that the parties act fairly in 
conducting their negotiations.118 

116  Kelda Groves, ‘The Doctrine Of Good Faith In Four Legal Systems’ (1999) 15 CONSTLJ (4), 265-287 For 
instance, a computer specialist was held to owe a duty of assistance to a client setting up a computer system, and 
was to assist in considering possible means of adaptation of the system in the future. Conversely, the client was 
also under a duty to co-operate. Paris 5e ch. B, juin 26, 1985, inedit, and “Lamy droit de l’informatique” 1986 
No. 983. 
117  Emily M Weitzenbock, ‘Good Faith And Fair Dealing In The Context Of Contract Formation By Electronic 
Agents’ AISB 2002 Symposium In Intelligent Agents In Virtual Markets, 2-5 April 2002 Imperial College 
London http://folk.uio.no/emilyw/documents/Good%20Faith%20-%20Contract%20Formation%20&%20
source.pdf   
118   R Doak Bishop, ‘The Duty To Negotiate In Good Faith And The Enforceability Of Short-Term Nautral 
Gas Clauses In Production Sharing Agreements’ http://www.dundee.ac.uk/cepmlp/journal/html/article2-1.
html 
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CHAPTER II
GOOD FAITH IN THE  CISG
A- GENERAL 
Article 7(1) of the CISG, which contains good faith provision, is 

apparently the most controversial provision of the Convention. Koneru 
describes Article 7(1) as arguably the single most important provision 
ensuring the future success of the Convention.119 Here, a defi nition in the 
context of the Convention will be researched separately from the general 
meaning of good faith. Finding a defi nition may help to settle the debate 
over the good faith role in the Convention. Moreover, it helps judges and 
arbitrators to resolve the disagreements benefi ting from the defi nition.    

In the CISG text, it is not possible to fi nd a defi nition of good faith. 
Therefore, the jurists attempted in different ways. To recourse to the 
national law defi nitions may be regarded as the fi rst solution to the 
question. A national law defi nition for good faith can be transplanted 
into the Convention. For example, the German law defi nition may be 
transplanted as Schlechtriem implied.120 However, this view is subject 
to criticisms. Zeller states, “good faith in international trade cannot be 
applied with domestic concepts and principle in mind such a combination 
suggests that recourse to domestic defi nitions of good faith is contrary to 
the autonomous interpretation of the CISG pursuant to Article 7(1).” This 
was confi rmed in Dulces Luisi, S.A. de C.V. v. Seoul International Co.Ltd. 
Y Seolia Confectionary Co.121 where the court stated that the principle of 
the good faith must be interpreted internationally without ‘resorting to its 
meaning under the Mexican law.’122 Powers criticises the view by saying, 
“However, this method of defi ning good faith fails to secure the uniformity 
desired by the CISG”.123 When taking into account the international 
structure of the CISG and great importance given to the uniformity, as a 
result it should be accepted that domestic defi nitions of good faith cannot 
be used to interpret the Convention. The domestic defi nitions, if directly 

119  Phanesh Koneru, ‘The International Interpretation of the UN Convention on Contracts for the Internatio-
nal Sale of Goods: An Approach Based on General Principles’ 6 MINN. J. GLOBAL TRADE (1997) 105 (last 
modifi ed Aug. 16, 1999) http://www.cisg.law.pace.edu/cisg/biblio/koneru.html 
120  Peter Schlechtriem, Commentary On The UN Convention On The International Sales Of Goods (CISG) 
(Translated by Geoffrey Thomas) (Oxford: Clerandon Press, 1998) 
121  Mexico 30 November 1998 cisgw3.law.pace.edu/cases/981130m 1.html 
122  Bruno Zeller, ‘Good Faith- The Scarlet Pimpernel of the CISG’ (2001) 6 Int’l Trade &Bus. L. Ann. 227-
245, 227  
123  Paul J. Powers, ‘Defi ning the Undefi nable: Good Faith and the United Nations Convention on Contracts for 
the International Sale of Goods, (1999) 18 Journal of Law and Commerce, 333-353, 334 Also Bonell shares the 
idea. C M Bianca M J Bonell, Commentary on the International Sales Law the 1980 Vienna Sales Convention 
(Giuffre, Milan 1978) 86 
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transplanted into the Convention, may harm uniformity, which is the 
paramount of the Convention. It is already claimed that uniformity may be 
damaged because of good faith being regarded as a general principle in the 
Convention. In this discussion, Zeller reaches two results, which are, “there 
is no universally accepted defi nition of good faith and that each country 
treats the principle of good faith differently” and one fact “that domestic 
interpretation and defi nitions of good faith cannot be transplanted into the 
CISG.” 124 

The author of this paper believes that although it is obviously true that 
good faith defi nitions in the national laws cannot be directly transplanted 
into the Convention, while researching the defi nition of good faith, the 
advantage of the national laws should be taken, which can be used as a 
starting point. The concept provided by national laws can help to reach an 
applicable concept for good faith in international trade.

Professor Zeller expressly states that “however, in my view, it is 
permissible to duplicate an approach to interpretation, which helps to 
explain within the Convention.”125 He expresses that the meaning of good 
faith in domestic law will give at least an indication as to its meaning 
warns about that national defi nitions cannot be automatically transplanted 
into the Convention.126 At this point, Bonell states that such national 
standards may be taken into account only to the extent that they prove 
to be commonly accepted at a comparative level.127 The authors agree 
that domestic law’s defi nitions cannot be directly transplanted into the 
Convention. However, they should be benefi ted to fi nd out a defi nition for 
good faith in the Convention.

It is obvious that a comprehensive, concrete general defi nition of good 
faith is nearly impossible. Nevertheless, some attempts to defi ne good 
faith have been mentioned above. The best possible defi nition of good 
faith concerning the CISG may be Powers’s. He defi nes good faith as 

“an expectation of each party to a contract that the other will honestly and 
fairly perform his duties under the contract in a manner that is acceptable 
in the trade community. The duty of good faith is an international doctrine 
that requires parties to an international transaction to act reasonably, as 
they would expect the other party to act. This defi nition is international 

124  Bruno Zeller, ‘Good Faith- The Scarlet Pimpernel of the CISG’ (2001) 6 Int’l Trade &Bus. L. Ann. 227-
245, 237 
125  Bruno Zeller, ‘Good Faith- The Scarlet Pimpernel of the CISG’ (2001) 6 Int’l Trade &Bus. L. Ann. 227-
245, 235 
126  Bruno Zeller, ‘The UN Convention on Contracts for the International Sale of Goods(CISG) - a leap forward 
towards unifi ed international sales laws’  (Spring 2000) 12 Pace International Law Review 79-106 
127  C M Bianca M J Bonell,  Commentary on the International Sales Law the 1980 Vienna Sales Convention 
(Giuffre, Milan 1978) 86 
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in spirit and captures the best of domestic defi nitions around the world. 
Good faith is a lot like the golden rule: treat others as you wish to be 
treated. Performing contract duties in a manner which is honest, fair, and 
reasonable will almost always be considered good faith performance.”128  

He emphasises its international character and the notions which are 
commonly used such as honesty, fairness, reasonableness. 

It is arguable whether the good faith principle is disclaimed or not. The 
question can be resolved by Article 6, pursuant to which parties “may 
exclude the application of the Convention or … derogate from or vary 
the effect of any of its provisions” meaning that parties to contract can 
agree on that their contract is not subject to the principle of good faith. It 
is in correspondence with freedom of contract as well. However, Bonell 
opposes to this solution that a general obligation of good faith has been 
incorporated into the Convention. He states that to permit the parties 
to derogate good faith by agreeing on rules of interpretation used with 
respect to ordinary domestic legislation would be inconsistent with the 
international character of the Convention and would necessarily seriously 
jeopardize the Convention ultimate aim, which is … to promote the 
observance of good faith in international trade.”129 The author of this paper 
supports the former view. 

B- THE DRAFTING HISTORY OF ARTICLE 7
The article including the good faith clause was one of the most 

controversial points of the CISG, in that the civil law and the common 
law clashed. The delegates disputed on whether a good faith provision 
should exist in the Convention, and if so, what type of good faith provision 
takes place. As with many provisions in the Convention, the good faith 
discussion took its share from the confl ict between the civil law and the 
common law. However, this time there was something beyond this confl ict 
deriving from the unique nature of the good faith. As already discussed, 
good faith differs in each legal system even if they are in the same legal 
family. 

The drafting history of the Article 7 is of great importance, because it 
has been used as a tool and guidance in interpreting the Convention. It is 
one of the measures that determine the concept and the context of good 
faith under the CISG.     

The fi rst step towards a good faith provision was taken by the Working 
Group in preparing a separate Draft Convention on Formation of Contract. 
128  Paul J. Powers, ‘Defi ning the Undefi nable: Good Faith and the United Nations Convention on Contracts 
for the International Sale of Goods’ (1999) 18 Journal of Law and Commerce, 333-353, 352 
129  C M Bianca M J Bonell, Commentary on the International Sales Law the 1980 Vienna Sales Convention 
(Giuffre, Milan 1978) Article 6 
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Article 5 of the Draft Convention included the following “in the course 
of the formation of contract the parties must observe the principles of fair 
dealing and act in good faith”. However, it was rejected by a majority 
of the UNCITRAL representatives.130 The Commission decided not to 
confi ne the good faith to the formation of contract but to the interpretation 
of the convention.131   

There were some arguments supporting a duty on the parties to act 
in good faith. First, it was claimed that the good faith was a universally 
recognized principle in contract law. As a proof, many provisions from 
the different countries legislation were shown. It was thought that similar 
principles had been useful in many jurisdictions and that they had the 
potential to serve equally in the international context.132 Therefore, it 
would be appropriate to extend this duty to the Convention.133 Second, 
that provision would create uniformity in the long run. Last, this provision 
would serve as a new principle of the new international economic order134 
and lessen discriminatory or undesirable trade practices.135 If it were not 
mentioned, it would be thought that the Convention did not regard the 
principle of good faith as one of the principles of the new international 
economic order. 

However, there were already some concerns over the specifi cs of the 
provision at that time. The fi rst major concern was that the provision was 
too vague and imprecise, with the danger that its meaning would depend 
on subjective value judgements because the term good faith is exclusively 
moral in nature. It was argued that a convention like the CISG should 
not include a term based on morals because moral principles should not 

130  John Klein, ‘Good Faith in International Transactions’ (1993) 15 Liverpool Law 
Review,115-141 
131  John O. Honnold, Uniform Law for International Sales under the 1980 United Nations Convention  (Hague: 
Kluver Law International, 1999) 
132  Disa Sim, ‘The Scope and Application of Good Faith in the Vienna Convention
on Contracts for the International Sale of Goods’ www.cisg.law.pace.edu/cisg/biblio/sim1.html 
133  “The general concept that the draft Convention should contain provisions to good faith and fair dealing 
was supported by a majority of the representatives. It was pointed out that such principles are expressly stated in 
many national laws and codes and that it was thus appropriate that similar provisions be found in international 
conventions. It was also pointed out that such provisions on good faith and fair dealing contained in national 
laws had in some legal systems become useful regulators of commercial conduct.” John Honnold, Documentary 
History Of The Uniform Law For International Sales: The Studies, Deliberations, And Decisions That Led To 
The 1980 United Nations Convention With Introductions And Explanations (1989) 298-299, Paras. Paras. 70-
87  
134  Diane Madeline Goderre, ‘International Negotiations Gone Sour: Precontractual Liability under the United 
Nations Convention, (1997)  66 U. Cincinnati Law Review 258-281, 264  
135  Disa Sim, ‘The Scope and Application of Good Faith in the Vienna Convention
on Contracts for the International Sale of Goods’ www.cisg.law.pace.edu/cisg/biblio/sim1.html
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be developed into legal principles.136 The second concern was that the 
provision would not be useful until it had been subjected to a sustained 
period of judicial interpretation.137 Until the judicial interpretations give 
the provisions the actual meaning of the good faith in international trade, it 
would result in non-uniform interpretations. It is obvious that this is against 
the Convention aims and this uncertainty would injure the international 
trade.138  

The provision was also attacked on the basis that it did not specify any 
sanctions for its breach. It could not be understood what happens if one 
of the parties breaches this provision. However, “even without sanctions 
the existence of the provision would draw the attention of the parties and 
the court to the fact that high standards of behaviour were expected in 
international trade transactions”.139 

To reach a solution, a Working Group was established to seek a 
compromise. It considered a number of compromise solutions. The fi rst 
suggestion that the concept of good faith be incorporated into the preamble 
was rejected on the basis that it would make it devoid of any effect. 
Another suggestion was to incorporate the concept into the provision on 
the interpretation of the statements and conduct of the parties. This too 
was rejected on the basis that the purpose of Article 5 was not to determine 
the intent of the parties but to impose a standard of behaviour. The most 
widely supported compromise was a newly worded Article 6 (now Article 
7(1) which read: “In the interpretation and application of this Convention 
regard is to be had to its international character and to the need to promote 
uniformity and the observance of good faith in international trade.”140 
Indeed, it is a hard won compromise between those who would have 
preferred a provision imposing directly on to the parties the duty to act 

136  Paul J. Powers, ‘Defi ning the Undefi nable: Good Faith and the United Nations Convention on Contracts 
for the International Sale of Goods’ (1999) 18 Journal of Law and Commerce, 333-353, John Honnold, Docu-
mentary History Of The Uniform Law For International Sales: The Studies, Deliberations, And Decisions That 
Led To The 1980 United Nations Convention With Introductions And Explanations (1989) 298-299, Paras. 
Paras. 70-87 
137  Disa Sim, ‘The Scope and Application of Good Faith in the Vienna Convention
on Contracts for the International Sale of Goods’ www.cisg.law.pace.edu/cisg/biblio/sim1.html 
138  Diane Madeline Goderre, ‘International Negotiations Gone Sour: Precontractual Liability under the United 
Nations Convention’ (1997) 66 U. Cincinnati Law Review 258-281, 264 Disa Sim, ‘The Scope and Application 
of Good Faith in the Vienna Convention on Contracts for the International Sale of Goods’ www.cisg.law.pace.
edu/cisg/biblio/sim1.html 
139  John Honnold, Documentary History Of The Uniform Law For International Sales: The Studies, 
Deliberations, And Decisions That Led To The 1980 United Nations Convention With Introductions And 
Explanations (1989) 298-299, Paras. Paras. 70-87 
140  John Honnold, Documentary History Of The Uniform Law For International Sales: The Studies, 
Deliberations, And Decisions That Led To The 1980 United Nations Convention With Introductions And 
Explanations (1989) 298-299, Paras. 70-87 



The Principle of Good Faith in Contracts  29

in good faith and those who on the contrary were opposed to any explicit 
reference to the principle of good faith in the convention.141   

At the 1980 Vienna Conference, many amendments were submitted. 
Norway and Italy objected to the confi nement of the concept of good faith 
to the interpretation of the Convention. Norway suggested that the reference 
to good faith in Article 6 be deleted and be transferred to Article 7 (now 
Article 8) to “make it clear that the principle of good faith was relevant 
to the interpretation of the contract of sale, but not to the interpretation of 
the future convention as such”. Italy’s proposal entailed the deletion of 
the reference to good faith in Article 6 and the adoption of a new article 
that would make good faith relevant to the formation, interpretation and 
performance of the contract. This proposal was overwhelmingly rejected in 
favour of Article 7(1) as presently worded.142 At the 1980 Conference, two 
other proposals involving the concept of good faith were made. The fi rst 
was a proposal by Canada that parties be prohibited from excluding the 
obligations of good faith, diligence and reasonable care unless they wholly 
excluded the Convention.143 The second was a proposal by the German 
Democratic Republic that the Convention provide for pre-contractual 
liability. These proposals were rejected for a variety of reasons.144 

C- ROLE OF GOOD FAITH IN THE CONVENTİON  
As mentioned, good faith has been one of the most controversial and 

important provisions in the Convention as the given meaning of good 
faith affects the whole Convention. The debate over the concept of good 
faith has been going on so far, and it has not concluded yet. Although 

141  C M Bianca M J Bonell’ Commentary on the International Sales Law the 1980 Vienna Sales Convention 
(Giuffre, Milan 1978) 
142  John Honnold, Documentary History Of The Uniform Law For International Sales: The Studies, 
Deliberations, And Decisions That Led To The 1980 United Nations Convention With Introductions And 
Explanations (1989) 298-299, Paras. 70-87 Moreover, Bulgaria suggested that unsettled questions should 
be decided according to “the law of the seller’s place of business”, i.e., by applying the point of contact of 
characteristic performance, since the seller is usually believed to be a party whose obligation is deemed 
characteristic. According to the amendment of Czechoslovakia, gaps should be settled in conformity with “the 
law applicable by nature of the rules of private international law” Nives Povrzenic, ‘Interpretation And Gap-
Filling Under The United Nations Convention On Contracts For The International Sale Of Goods’ www.cisg.
law.pace.edu/cisg/text/e-text-07.html These proposals were resisted.  
143  U.N. Doc. A/CONF.97/C.1/L.10: “The parties may exclude the application of this Convention or, subject to 
article 11 [became CISG article 12], derogate from or vary the effect of any of its provisions. However, except 
where the parties have wholly excluded this Convention, the obligations of good faith, diligence and reasonable 
care prescribed by this Convention may not be excluded by agreement, but the parties may by agreement 
determine the standards by which the performance of such obligations are to be measured if such standards 
are not manifestly unreasonable.” For the debate on this proposal, see Honnold, Documentary History Of The 
Uniform Law For International Sales: The Studies, Deliberations, And Decisions That Led To The 1980 United 
Nations Convention With Introductions And Explanations (1989) 298-299, Paras. 70-87 
144  For the reasons see Disa Sim, ‘The Scope and Application of Good Faith in the Vienna Convention
on Contracts for the International Sale of Goods’ www.cisg.law.pace.edu/cisg/biblio/sim1.html 
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it seems that the majority of the authors agree on the role of good faith 
in the Convention, there are remarkable arguments to be mentioned. As 
can be understood from the history of the provision, it is obvious that the 
delegates of the Convention did not regard good faith as a general principle 
governing the whole Convention. However, the trend of good faith in 
the Convention has been shifted to another direction, that is apparently 
against the historical interpretation of the provision. It can be regarded that 
there are four views on the role of good faith in the Convention: that good 
faith is an interpretative tool, a principle which should be obeyed in the 
formation of contract, a obligation for conducts of the parties and a general 
principle underlying the Convention. However, the last three views can 
be combined as a general principle because if good faith is regarded as a 
general principle, this contains the formation of contract and an obligation 
of parties’ conducts. Namely, there are two main noteworthy views on the 
role of good faith. Not surprisingly,145 the commentators who discuss the 
issue of good faith can broadly be divided into two camps: those who 
believe that good faith is a mere interpretative tool, and those who believe 
that the doctrine of good faith has a more substantive role to play in the 
CISG.146 Many commentators defended that a duty of good faith exists 
in the CISG that requires good faith in contract performance as a general 
principle.147 However, there is another group of commentators who believe 

145  Because the literal wording of the Article gives rise to this discussion. 
146  Disa Sim, ‘The Scope And Application Of Good Faith In The Vienna Convention On Contracts For 
The International Sale Of Goods’ www.cisg.law.pace.edu/cisg/biblo/sim1.html “It is submitted that there are 
two main weaknesses with the debate thus far. The fi rst is a problem of coverage. Those who argue for an 
interpretative role for good faith base their argument largely on the wording of Article 7(1) of the Convention 
and the travaux préparatoires. They ignore the argument that good faith may well be one of the general principles 
on which the Convention is based. Those who tout a more substantive role for good faith, on the other hand, tend 
to base their arguments solely on Article 7(2) of the CISG and ignore or downplay the fact that that the Article 
7(1) and the travaux préparatoires indicate otherwise. The second is a problem of defi nition. Those who argue 
for an interpretative role fail to identify the defi nition of “interpretation” that they have in mind. In fact, some 
who claim to support merely an interpretative role for good faith appear to have a more substantive role in mind.
[155] Similarly, those who argue for a more substantive role for good faith fail to identify the version they have 
in mind. For example, would good faith merely qualify what is expressly stated in the Convention? Or would it 
independently resolve matters not expressly settled by the Convention? More fundamentally, both camps have 
a tendency to treat the meaning of “good faith” as self-evident. However, as it was pointed out above, “good 
faith” is susceptible to a variety of meanings.” 
147  Although not expressly provided for in the CISG, these commentators have concluded that the duty of 
good faith in contracting is such an internationally recognized principle in domestic contract law that it must be 
a general principle of the CISG. The following references provide a more adequate explanation than is possible 
here. See, e.g., Paul J. Powers, ‘Defi ning the Undefi nable: Good Faith and the United Nations Convention on 
Contracts for the International Sale of Goods’ (1999) 18 Journal of Law and Commerce 333-353, 344 Bonell, C. 
M. Bianca-M.J. Bonell, Commentary On The UN Convention On The International Sales Of Goods, The1980 
Vienna Sales  Convention (Giuffre-Milan, 1987), at 84; Amy H. Kastely, ‘Unifi cation and Community: A 
Rhetorical Analysis of the United Nations Sales Convention’ (1988) 8 N.W. J. Int’l. L. & Bus. 574 http://www.
cisg.law.pace.edu/cisg/biblio/kastely.html; John Klein, ‘Good Faith in International Transactions’ (1993) 15 
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that the good faith requirement exists only for the CISG’s interpretation, 
but not for contact performance.148 

1- Good Faith As An Interpretative Tool 
One of the major views on good faith in the Convention is that it 

should be used in the interpretation on the Convention as expressly 
mentioned in Article 7(1). As mentioned above, after prolonged debates, 
the delegates agreed on the provision which limits good faith application 
to the interpretation of the Convention. Article 7(1) states that “in the 
interpretation of this Convention, regard is to be had to its international 
character and the need to promote uniformity in its application and the 
observance of good faith in international trade.” In accordance with 
the Article, good faith is one of the three components of the concept in 
interpreting the Convention. The others are its international character 
and uniformity, which is one of the main aims of the Convention. The 
literal meaning of these articles requires the observance of good faith to be 
promoted. The articles of the Convention should be interpreted according to 
good faith. Professor Honnold, one of the authors of the basic commentary 
of CISG, claims that good faith in the Convention acts only as a principle 
for the interpretation of the Convention itself, and is promoted by other 
articles of the Convention in the interpretation of the Convention more 
than in practice and contract performance.149 The argument based on that 
good faith can only have a role as interpretative tool is tried to be proven 
by the literal wording of the Article 7(1). It shows that in the article good 
faith cannot have a substantive role as a general principle. ‘To promote 
the observance of good faith in international trade’ should be used only 
to resolve cases of textual ambiguity. Maybe a provision has an ambitious 
meaning or more than one meaning and even sometimes confl icting. In these 
situations, when interpreting the provision, good faith should be observed. 
It is a duty directed to judges and arbitrators to decide in with accordance 
good faith. At this point, Professor Keily objects this view and states that 
“surely good faith in international trade can only be truly promoted by 
requiring parties to act” and “surely it is not possible to interpret the CISG 
Liverpool Law Review 115, 115-120; Phanesh Koneru, ‘The International Interpretation of the UN Convention 
on Contracts for the International Sale of Goods: An Approach Based on General Principles’ (1997) 6 Minn. J. 
Global Trade (105 (last modifi ed Aug. 16, 1999) http://www.cisg.law.pace.edu/cisg/biblio/koneru.html; Ulrich 
Magnus, ‘Editorial remarks on the manner in which the UNIDROIT Principles may be used to interpret or 
supplement CISG Article 7’ (last modifi ed Mar. 3, 1998) http://www.cisg.law.pace.edu/cisg/principles/uni7.
html#um;  
148  See Disa Sim for fi ery supporter of this view Disa Sim, ‘The Scope And Application Of Good Faith In 
The Vienna Convention On Contracts For The International Sale Of Goods’ www.cisg.law.pace.edu/cisg/biblo/
sim1.html 
149  John O. Honnold, Uniform Law for International sales under the 1980 United Nations Convention (Ha-
gue; 1991}146-147 
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in good faith without also indirectly affecting the conduct of parties.”150 
This objection can easily be seen at Case Number 7 U 1720/94.151 It is 
revealed that “to allow the buyer to declare the contract void at the time of 
the trial, two and a half years after the event, would violate the principle of 
good faith in Article 7(1) of the CISG” by complying with the fact that the 
interpretation of the Convention cannot be separated from the conduct of 
parties. Professor Keily comments the case stating that “Provisions of the 
Convention can not be interpreted in good faith without that interpretation 
having consequences for the conduct of contracting parties”152  

The attempts have not been able to fi nd a coherent concept for good 
faith in this context, which is admitted by the authors defending it. It is said 
that there are mainly three problems in defi ning good faith with respect 
to the fact that its function is interpretative. The defi nition of good faith 
should be narrow and concrete rather than comprehensive and general. It 
should aid in the interpretation of the Convention.153 To fi nd a defi nition for 
good faith which has these functions is nearly impossible as it is accepted 
that the commentators advocating good faith to be an interpretative tool in 
the Convention. Because of this problem, Disa Sim says “perhaps in that 
light, the CISG should not have made any reference to the concept of good 
faith at all.”154 However this means that the predictability and stability is 
150  Troy Keily, ‘Good Faith And The Vienna Convention On Contracts For The International Sale Of Goods 
(CISG)’ (1999) 3 Vindobona Journal of Commercial Law and Arbitration Issue 1 15-40 
151  Abstract no:133 www.cisgw3.law.pace.edu/cases/950208g 1.html “This case involved an Italian buyer 
and a German seller. The parties had concluded a contract for the sale of eleven cars. The contract of sale 
provided that the buyer was to furnish a bank guarantee in favor of the seller, which it did. The time of delivery 
was determined after the contract was concluded. Five cars were ready in August and the other six in October. 
However, in October, the buyer informed the seller that acceptance of the delivery of cars was impossible due to 
extreme exchange rate fl uctuations between the Lira and the Deutschmark. The buyer asked the seller to defer 
delivery from the supplier. Rather, the seller cancelled its orders with the supplier and demanded and received 
payment of the bank guarantee. The court ordered the seller to repay the guarantee moneys as they had been 
obtained without legal grounds - the bank guarantee was to cover an obligation to pay and was not to act as 
a penalty for not taking delivery by the buyer. However, the buyer’s claim for damages was dismissed. The 
court determined that there had not been a fundamental breach, as the cars were ready for delivery in October, 
therefore there was no right to avoid for non-delivery. In any event, the buyer failed to declare the contract 
avoided at the time” 
152  Troy Keily, ‘Good Faith And The Vienna Convention On Contracts For The International Sale Of Goods 
(CISG)’ (1999) 3 Vindobona Journal of Commercial Law and Arbitration Issue 1 15-40 He comments “It 
appears the court may have interpreted the provisions relating to avoidance, particularly Article 49 which gives 
the parties the power to avoid, and Article 26 which provides that avoidance is only effective if notice is given, 
with a view to promoting good faith in international trade as directed in the Article 7(1). That is, giving notice of 
avoidance two and a half years after the right arose would not be in good faith. Provisions of the Convention can 
not be interpreted in good faith without that interpretation having consequences for the conduct of contracting 
parties.” 
153  Disa Sim “The Scope And Application Of Good Faith In The Vienna Convention On Contracts For The 
International Sale Of Goods” www.cisg.law.pace.edu/cisg/biblo/sim1.html   
154  Disa Sim “The Scope And Application Of Good Faith In The Vienna Convention On Contracts For The 
International Sale Of Goods” www.cisg.law.pace.edu/cisg/biblo/sim1.html 
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preferred to the justice, because good faith has a function to provide the 
justice by compromising the interest of the parties in the contract.

This view that the concept of good faith is an interpretative tool, which 
aids in the interpretation of the Convention has found support in case law. 
The ICC arbitration case of W v. R155  involved a German seller and a Spanish 
buyer who had concluded an agreement for the buyer to be the exclusive 
distributor in Spain of industrial equipment produced in Germany. Several 
individual sales contracts were concluded pursuant to this agreement. 
Four years later, the German seller terminated the exclusive distribution 
agreement due to insuffi cient sales. The buyer counterclaimed for damages 
arising from the seller’s failure to deliver spare parts. It was held that the 
CISG was not applicable to the exclusive distribution agreement but to 
the individual sales agreements. The arbitrator acknowledged that there 
was a debate over the role of good faith in the Convention. He maintained, 
however, that a collateral obligation similar to that imposed by Germany 
could not be inferred from Article 7(1) of the CISG because it was relevant 
only to the interpretation of the Convention.156  

2- Good Faith As A General Principle 
As mentioned above, the other group of authors support that good faith 

is a general principle underlying the Convention even though the literal 
meaning of the Article 7(1) and history of the draft Convention contradicts 
the argument. Professor Schlechtriem claims that the good faith mentioned 
in the CISG “should amount to a general principle, such as section 242 of 
the German BGB.”157 Even if good faith is not expressly required by the 
CISG, it still exists in the Convention because legal principles, such as 
good faith can be derived from the CISG. He continues “but similar to the 
irresistible force of fundamental laws of nature such as the law of gravity, 
the principle that not only the interpretation of the Convention, but also 
the evaluation of the relations, rights and remedies of the parties, should 
be subject to the principle of good faith and fair dealing has found its 
way into the Convention, its understanding by the majority of legal writers 
and its application by the courts.”158 Professor Kastely supports the idea 
saying, “the notion of good faith in international trade is explicitly stated 

155  ICC Arbitration Case No. 8611 of 1997. Case abstract can be found at UNILEX, D.1997-3. 
156  Disa Sim, ‘The Scope And Application Of Good Faith In The Vienna Convention On Contracts For The 
International Sale Of Goods’ www.cisg.law.pace.edu/cisg/biblo/sim1.html   
157  Peter Schlechtriem, Commentary On The UN Convention On The International Sales Of Goods (CISG) 
(Translated by Geoffrey Thomas) (Oxford: Clerandon Press, 1998) 
158  Peter Schlechtriem, ‘Good Faith in German Law and in International Uniform Laws’ Centro di studi 
e ricerchedi diritto comparato e stranierodiretto da M.J. BonellSAGGI, CONFERENZE E SEMINARI 
24 
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as a principle of the Convention in the Article 7”.159 Professor Magnus 
states that the good faith is not only a duty directed to the judges and the 
arbitrators but also applies to the interpretation of the individual contracts 
and to the parties contractual relationship as such.160 As mentioned above, 
the view saying that good faith is an interpretative tool in the Convention 
supports that Article 7(1) sets forth a duty to judges and the arbitrators. This 
interpretation is found too narrow by Professor Povrzenic. She explains, 
“good faith is one of the leading principles in the fi eld of commerce. A 
number of provisions in the Convention represent a particular application 
of the principle of good faith confi rming that it is a general principle 
underlying the Convention.”161 Zeller, while stating that good faith is 
general principle in the Convention, puts a different approach and says, 

“In order for a concept to apply to all provisions and articles, it has to 
be a principle. If it is a principle, it not only applies to the interpretation 
of all of articles but also indirectly will affect the conduct of the parties. 
It can therefore be suggested that there are really two approaches to an 
understanding of the role of good faith. Firstly, it is a principle to be used 

159  Amy H. Kastely, ‘Unifi cation and Community: A Rhetorical Analysis of the United Nations Sales 
Convention’ (1988) 8 Nw. J. Int’l L. & Bus. 574, 597 Professor continues “In addition, this value is implied 
throughout the Convention’s detailed provisions. It is refl ected in the commitment to honest communication 
between the parties and in provisions requiring the parties to act with some concern for each other’s interests. 
The best examples of this are the provisions on preservation of goods and the mitigation of damages. If the 
buyer has wrongfully failed to take delivery or the seller has made a defective delivery, the party in possession 
of the goods is obligated to preserve them for the benefi t of the other. This duty may include arranging for 
storage or resale of the goods. If the person in possession does resell the goods, he or she must account to the 
other party for the proceeds. Similarly, Article 77 provides that a party injured by the other’s breach must take 
reasonable steps to mitigate his or her damages. 
“The value of good faith concern for the other party is also seen in provisions regarding errors in transmission, 
performance of the contract, and the exercise of rights in the event of breach. The recipient of an erroneously 
transmitted acceptance, notice of defect, or other such communication is obligated either to notify the other side 
of the error or to treat it as effective. The recipients in these cases must consider the interests and expectations 
of the other party; in most cases the sender will not know of the error in transmission, and the recipient must 
take account of this. 
“Similarly, the seller must consider the interests of the buyer when arranging for carriage and insurance or 
when specifying the goods to be sold. When there has been some defect in the goods delivered or in documents 
relating to the goods, the seller normally has a right to cure the defect; yet in exercising this right, the seller must 
consider any inconvenience or extra expense to the buyer. In like fashion, a buyer must consider the interests of 
the seller by promptly inspecting the goods and giving notice of any defect. The buyer normally has a right to 
require the repair of any defect, yet in exercising this right, the buyer must consider whether this would entail 
excessive diffi culty or expense for the seller.” Professor Povrzenic shares the idea that good faith is a general 
principle in the Convention. See Nives Povrzenic, ‘Interpretation And Gap-Filling Under The United Nations 
Convention On Contracts For The International Sale Of Goods’ www.cisg.law.pace.edu/cisg/text/e-text-07.
html 
160  Ulrich Magnus, ‘Editorial remarks on the manner in which the UNIDROIT Principles may be used to 
interpret or supplement CISG Article 7’ (last modifi ed  Mar. 3, 1998) http://www.cisg.law.pace.edu/cisg/
principles/uni7.html#um;   
161  Nives Povrzenic, ‘Interpretation And Gap-Filling Under The United Nations Convention On Contracts For 
The International Sale Of Goods’ www.cisg.law.pace.edu/cisg/text/e-text-07.html 
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to interpret the Convention as a whole, which is a principle expressed as 
a state of mind. Some articles specifi cally refer to the general principle 
of good faith and therefore good faith is linked directly to the specifi c 
situations and for that reason, the second approach is that good faith must 
be viewed as a principle with specifi c situations in mind.”162  

Moreover, he concludes “there is no controversy in stating that Article 7 
(1) urges the judiciary and the parties to the contract to observe good faith 
in international trade.”163  

As mentioned above, the literal meaning of Article 7(1) supports the 
view that good faith is an interpretative tool in the Convention. However, 
Van Alstine tries to prove that also the literal meaning of the Convention 
acknowledges that good faith is a general principle to the parties. He says 
“only by carefully reading one can fi nd that the word “promote” applies not 
only to the uniformity, but to the observance of good faith   in international 
trade” as well. Article 7(1) calls upon judges to consider how their 
decisions will promote the observance of good faith by other transactors 
in the future. As a result, the mandated consideration of good faith is also 
directed to the conduct of the parties to international transactions.164 

One objection directed to the argument saying that good faith is one of 
the general principles governing the whole Convention is that it cannot 
be enough to be mentioned in only one article to be classifi ed as a general 
principle. However, as the Secretariat Commentary stated, there are 
numerous articles whose good faith underlies. This shows that good faith 
is a general principle that supports the entire Convention. The Secretariat 
Commentary stresses, 

“There are numerous applications of this principle, in particular, 
provisions of the Convention. Among the manifestations of the requirement 
of the observance of good faith are the rules contained in the following 
articles: Article 14(2)(b) [draft counterpart of CISG Article 16(2)(b)] on 
the non-revocability of an offer where it was reasonable for the offeree 
to rely upon the offer being held open and the offeree acted in reliance 
on the offer; Article 19(2) [draft counterpart of CISG Article 21(2)] on 
the status of a late acceptance which was sent in such circumstances that 
if its transmission had been normal it would have reached the offeror in 
due time; Article 27(2) [draft counterpart of CISG 29(2)] in relation to 

162  Bruno Zeller, ‘Good Faith- The Scarlet Pimpernel of the CIS’ (2001) 6 Int’l Trade &Bus. L. Ann. 227-245, 
227  
163  Bruno Zeller, “Good Faith- The Scarlet Pimpernel of the CISG” (2001) 6 Int’l Trade &Bus. L. Ann. 227-
245, 237 
164  Michael P. Van Alstine, ‘Dynamic Treaty Interpretation’ (1998) 146 University of Pennsylvania Law 
Review, 687-793, 781 
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the preclusion of a party from relying on a provision in a contract that 
modifi cation or abrogation [termination] of the contract must be in writing; 
Article 35 and 44 [draft counterpart of CISG Article 37 and 38] on the 
rights of a seller to remedy non-conformities in the goods; Article 38 [draft 
counterpart of CISG Article 40] which precludes the seller from relying on 
the fact that notice of non-conformity has not been given by the buyer in 
accordance with Article 36 and 37 [draft counterpart of CISG Article 38 
and 39] if the lack of conformity relates to facts of which the seller knew or 
could not have been unaware and which he did not disclose to the buyer; 
Article 45(2), 60(2) and 67 [draft counterpart of CISG Article 49(2), 64(2) 
and 82] on the loss of the right to declare the contract avoided; Article 
74 and 77 [draft counterpart of CISG Article 85 to 88] which impose on 
the parties obligations to take steps to preserve the goods. “The principle 
of good faith is, however, broader than these examples and applies to 
all aspects of the interpretation and application of the provisions of this 
Convention.”165 

There are criticisms to this view. The fi rst is that there is no coherent 
content to the concept of good faith in the Convention. Disa Sim criticizes 
Professor Kastely’s argument166 saying that she subscribes to such a 
general notion of good faith that it is practically useless.167 She continues, 
“It is not concrete enough to generate answers to questions that have not 
been expressly settled by the CISG. Neither is it suffi ciently nuanced to 
capture the subtle differences among the various rights and obligations 
that are said to be comprised in the concept of good faith.” The author 
makes her comments by setting out that good faith is not settled in the 
Convention. However, as stated, many commentators believe that good 
faith is settled in the Convention as a general principle. Moreover, the 
subjects that Professor Kastely mentioned are related to the concept of 
good faith. Generally, in these articles, the parties required to act in honest 
and decent way by observing the other parties’ interest. This is the concept 
of good faith underlying the Convention.168    

165  John Honnold, Documentary History Of The Uniform Law For International Sales: The Studies, 
Deliberations, And Decisions That Led To The 1980 United Nations Convention With Introductions And 
Explanations 298-299, paras. 70-87 (1989). 
166  See for Kastely argument footnote 159 and Amy H. Kastely, ‘Unifi cation and Community: A Rhetorical 
Analysis of the United Nations Sales Convention’ (1988) 8 Nw. J. Int’l L. & Bus. 574, 597, 
167  Disa Sim, ‘The Scope And Application Of Good Faith In The Vienna Convention On Contracts For The 
International Sale Of Goods’ www.cisg.law.pace.edu/cisg/biblo/sim1.html 
168  Peter Schlechtriem says that reasonableness in the Convention may purport to the concept of good faith 
in the Convention. Peter Schlechtriem’ Commentary On The UN Convention On The International Sales Of 
Goods (CISG) (Translated by Geoffrey Thomas) (Oxford: Clerandon Press, 1998)  And Disa Sim criticized it 
stating he starts out with the a priori assumption that the concept of reasonableness is synonymous with good 
faith. Disa Sim. ‘The Scope And Application Of Good Faith In The Vienna Convention On Contracts For The 
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The second is that the imposition of substantive obligations of good 
faith on contracting parties would undermine the objective of the CISG 
to promote certainty and predictability in international trade.169 While 
some semblance of an international doctrine may fi nally emerge, this 
would be an extremely long time in coming and would undermine the 
certainty, predictability and stability of international transactions in the 
meantime.170 As Powers states “In the fi rst ten years of the CISG, courts 
have recognized a good faith obligation in contract performance as a 
requirement for contracting parties”,171 the author of this paper believes 
that this is a reasonable time to set up a regime which is fair to both parties 
to the contract. Moreover, it should be remembered that although it is 
true that certainty, predictability and stability may be paramount of the 
Convention, it is obvious that justice and fair dealing are also paramount 
of the Convention. As the courts have recognized the duty of good faith in 
the Convention, the hazards to certainty will be minimized. The author of 
this paper prefers justice to certainty if they are regarded two confl icting 
issue.172 

The third one is that the negotiating history of the CISG reveals that 
Article 7 is a clear compromise between those who wanted the Convention 
to impose a substantive obligation of good faith on contracting parties and 
those who were against a reference to good faith.173 It is true. There are 
many methods applying to the interpretation of the articles, laws and hence 
conventions. Historical interpretation is one of them, that is, the history 
of the provision is used to interpret and to fi nd out the real meaning of 
the provision. The lawmakers’ intentions, predictions and the necessity 
to introduce the provision (ratio legis) are determining the meaning, 
content and concept of the provision. However, there is another method 
of interpretation that can be named as appropriateness to purpose. The 
provisions are interpreted as fi tting the objective, which is generally to 
decide in fair. It gives an opportunity to the acts to be valid and extend 

International Sale Of Goods’ www.cisg.law.pace.edu/cisg/biblo/sim1.html although, they are not synonymous 
reasonableness can be regarded as one aspect of good faith. 
169  Disa Sim, ‘The Scope And Application Of Good Faith In The Vienna Convention On Contracts For The 
International Sale Of Goods, www.cisg.law.pace.edu/cisg/biblo/sim1.html 
170  Disa Sim,  ‘The Scope And Application Of Good Faith In The Vienna Convention On Contracts For The 
International Sale Of Goods’ www.cisg.law.pace.edu/cisg/biblo/sim1.html 
171  Paul J. Powers, ‘Defi ning the Undefi nable: Good Faith and the United Nations Convention on Contracts 
for the International Sale of Goods’ (1999) 18 Journal of Law and Commerce, 333-353, 345 
172  Justice helps to establish a fair, certain and stable regime in contract law. Moreover, every disagreement 
includes a bit of uncertainty otherwise there is no need to courts to fi nd out the rightful party in disagree-
ment. 
173  Disa Sim, ‘The Scope And Application Of Good Faith In The Vienna Convention On Contracts For The 
International Sale Of Goods’ www.cisg.law.pace.edu/cisg/biblo/sim1.html 
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its applicability throughout the years.174 Moreover, it is believed that the 
acts have their own destiny which is independent from its history and the 
aim of introduction. After these explanations, it should be said that despite 
its history, the Convention provides good faith as a general principle 
which underlies many provisions in the Convention. It can be inferred 
from the articles, which will be examined below, that parties should act 
in and observe good faith in their transactions. As Zeller stated, good 
faith as a principle in a prescribed situation depends on its meaning on the 
“elucidation of the purpose of the legislation.”175   

 Courts have started to apply good faith as a general principle. Many 
cases can be found supporting that idea. The most famous of these cases 
is a French case of A.R.L. Bri Production “Bonaventure” v. Société Pan 
Africa Export176 which involved a contract between a French seller and an 
American buyer for jeans. It was specifi ed that the jeans were to be sent 
to South America and Africa. During the negotiations and performance of 
the contract, the seller repeatedly insisted on knowing the destination of 
the goods as it had an interest in preventing parallel imports into Spain. 
It transpired, however, that the second delivery of jeans had been sent to 
Spain. The seller’s subsequent termination of the contract triggered the 
proceedings. The buyer’s failure to respect the wishes of the seller was 
found to be a fundamental breach of the contract because it must have 
known from the contractual negotiations how important it was to the seller 
that the goods should not be sent to Spain.177 The seller was thus entitled to 
avoid the contract. The seller was awarded 10,000 francs for “abusive and 
unjustifi ed actions”. It was found that the conduct of the buyer, “contrary 
to the principle of good faith in international trade laid down in Article 
7 CISG, aggravated by the adoption of a judicial stand as plaintiff in the 
proceedings, constituted abuse of process”.178 As easily seen, the court has 
recognized good faith as a general principle in the Convention.

In an Australian case, although is not an international case but 
a domestic case, the court expressly recognized the nature and the 
attending disagreement among the authorities on the role of good faith 
in the Convention.179 The court held that the principle of estoppel or 

174  for example German BGB has been merit since 1900. 
175  Bruno Zeller, ‘Good Faith- The Scarlet Pimpernel of the CISG’ (2001) 6 Int’l Trade &Bus. L. Ann. 227-
245, 244  
176  Case abstract at UNILEX, D. 1995-7 
177  Article 8 read with Article 25 and 73(2) 
178  Disa Sim, ‘The Scope And Application Of Good Faith In The Vienna Convention On Contracts For The 
International Sale Of Goods’ www.cisg.law.pace.edu/cisg/biblo/sim1.html 
179  Arbitral Award SCH-4318 of June 15 1994 (Austria)] Arbitral Award SCH-4318, supra note 121. An 
Austrian seller and a German buyer contracted for the purchase of rolled metal sheets. The materials, upon 
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the prohibition of venire contra factum proprium, represents a special 
application of the general principle of good faith and without doubt is 
seen as one of the general principles on which the Convention is based. 
In Renard Constructions (ME) PTY LTD v. Minister for Public Works180 
case, it has been held that “The kind of reasonableness [being discussed] 
seems to . . . have much in common with the notions of good faith which 
are regarded in many of the civil law systems of Europe and in all States 
in the United States as necessarily implied in many kinds of contract.” The 
role of good faith in international trade is evolving and moving towards an 
international concept.181 

Article 4 of the CISG states that “this Convention governs only the 
formation of the contract of sale and the rights and obligations of the seller 
and the buyer arising from such a contract.”182 As good faith is regarded 
as a principle governing the Convention, it will be sought also in the 
formation of the contract and in the obligations of the seller and the buyer. 
This provisions cause the discussion over the pre-contractual liability in 
the Convention. 

To conclude, despite the objecting arguments, it should be admitted that 
good faith is regarded as a general principle underlying the Convention in 
spite of the literal meaning of the article.

D- GOOD FAITH APPLICATION IN THE CONVENTION
As stated, good faith is regarded as a general principle applying the 

whole Convention. Besides, there are many specifi c provisions requiring 
the parties to act in good faith. It is beyond the scope of this paper to 
examine all these articles. However, the important ones will be analysed. 
This part also helps to establish that good faith is a general principle in the 
Convention. Interpretation of the Convention will not be explained in this 
part as a specifi c application of good faith as it has been already broadly 
examined.  

delivery, were sold to merchants down the chain of trade. The ultimate buyer refused to pay by alleging defects 
in quality. The Austrian seller refused to pay damages claiming that the notice was not timely. The court ruled 
that the Austrian seller was prevented from raising the defense of untimely notice because the seller, through 
its conduct, led the buyer to believe that the seller would not raise that defense. The court found that the seller 
continued to ask the buyer for information on the status of the complaints and pursued negotiations seemingly 
to reach a settlement agreement. The court cited to some scholarly commentary and argued that the seller was 
estopped from denying such conduct which induced reliance in the buyer. 
180  available in UNILEX 
181  Phanesh Koneru, ‘The International Interpretation of the UN Convention on Contracts for the Interna-
tional Sale of Goods: An Approach Based on General Principles’ (1997) 6 Minn. J. Global Trade 105  http://
www.cisg.law.pace.edu/cisg/biblio/koneru.html 
182  the article continues as “In particular, except as otherwise expressly provided in this Convention, it is not 
concerned with: (a) the validity of the contract or of any of its provisions or of any usage; (b) the effect which 
the contract may have on the property in the goods sold.” 



 Eylem APAYDIN40

1- Mitigation Of Damage And Preserve Of The Goods
Article 77183 of the Convention provides that the parties who claim a 

breach of contract should take reasonable measures to mitigate the loss. 
With regard to this article, the lawmakers of the Convention want losses 
to be minimized as much as possible. Moreover, it is seen that the aim 
is not to cause more damage to the other party even if it is responsible 
for the contract failure. An aggrieved party cannot claim damages for 
losses, which she herself could have avoided. The aggrieved party should 
not profi t from own omissions.184 In the application of this article there is 
no difference between buyer and seller. They are treated equally. Klein 
remarks the article as “...damage mitigation is the elementary principle 
that one should refrain from engaging in practices designed solely to infl ict 
injury on another. A party may be tempted to infl ict unnecessary economic 
injury in order to gain a competitive edge. In other cases, it may simply 
be a matter of spite. Regardless of the underlying motivation, the failure 
to mitigate damages is properly characterized as strong evidence of unfair 
dealing.”185  

There is an affi rmative duty to the parties of the contract. Parties have 
to mitigate the damage. Failure of this duty results in a reduction of the 
breaching party’s liability for damages.186  

As seen above, the parties are required to act in a reasonable way, 
which can be named in good faith. Good faith requires parties to reduce 
the damage of the other party.

A similar regulation can be observed in the provision of the duty to 
preserve goods belonging to the other party.187 The party who possesses 

183  Article 77 “A party who relies on a breach of contract must take such measures as are reasonable in the 
circumstances to mitigate the loss, including loss of profi t, resulting from the breach. If he fails to take such 
measures, the party in breach may claim a reduction in the damages in the amount by which the loss should have 
been mitigated.” 
184  Ulrich Magnus, ‘Editorial remarks on the manner in which the UNIDROIT Principles may be used to 
interpret or supplement CISG Article 7’ http://www.cisg.law.pace.edu/cisg/principles/uni7.html#um 
185  John Klein, ‘Good Faith in International Transactions’ (1993)  15 Liverpool Law Review115-141, 
132 
186  John Klein, ‘Good Faith in International Transactions’ (1993)  15 Liverpool Law Review115-141, 132, 
Amy H. Kastely, ‘Unifi cation and Community: A Rhetorical Analysis of the United Nations Sales Convention’ 
(1988) 8 N.W. J. Int’l. L. & Bus. 574 (last modifi ed Apr. 12, 1999) http://www.cisg.law.pace.edu/cisg/biblio/
kastely.html 
187  Article 85-88 “Section VI. Preservation of the goods. Article 85 “If the buyer is in delay in taking delivery 
of the goods or, where payment of the price and delivery of the goods are to be made concurrently, if he fails to 
pay the price, and the seller is either in possession of the goods or otherwise able to control their disposition, the 
seller must take such steps as are reasonable in the circumstances to preserve them. He is entitled to retain them 
until he has been reimbursed his reasonable expenses by the buyer.” Article 86 “(1) If the buyer has received 
the goods and intends to exercise any right under the contract or this Convention to reject them, he must take 
such steps to preserve them as are reasonable in the circumstances. He is entitled to retain them until he has 
been reimbursed his reasonable expenses by the seller. (2) If goods dispatched to the buyer have been placed 
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the goods has to take care of them. It includes preserving the goods in 
a warehouse and even if the conditions require selling them. In the 
mitigation context, the duty to preserve the other party’s property is a 
strong indication of good faith as a pervasive force within the convention, 
as it often requires parties to go “out of their way” to protect the interests 
of their business associates.188   

2- Pre-Contractual Liability in The Convention
So good faith is regarded as a general principle of the Convention, 

by the means of the Article 4,189 it applies to the formation of the parties 
as well. It means that while parties are negotiating, they have to act in 
good faith and not to terminate the negotiations by acting against good 
faith. Besides, in Article 8(3) of the Convention, it can be inferred that 
the parties has a liability in terms of pre-contractual liability. The Article 
states that “In determining the intent of a party or the understanding a 
reasonable person would have had, due consideration is to be given to 
all relevant circumstances of the case including the negotiations, any 
practices which the parties have established between themselves, usages 
and any subsequent conduct of the parties.” This article may be interpreted 
as allowing the court to bind the parties based on their intent.190 It is quite 
probable that, as case law continues to develop under the Convention, 
international courts will depend upon Article 8 in fi nding pre-contractual 

at his disposal at their destination and he exercises the right to reject them, he must take possession of them 
on behalf of the seller, provided that this can be done without payment of the price and without unreasonable 
inconvenience or unreasonable expense. This provision does not apply if the seller or a person authorized to take 
charge of the goods on his behalf is present at the destination. If the buyer takes possession of the goods under 
this paragraph, his rights and obligations are governed by the preceding paragraph.” Article 87 “A party who is 
bound to take steps to preserve the goods may deposit them in a warehouse of a third person at the expense of 
the other party provided that the expense incurred is not unreasonable.” Article 88 “(1) A party who is bound 
to preserve the goods in accordance with article 85 or 86 may sell them by any appropriate means if there has 
been an unreasonable delay by the other party in taking possession of the goods or in taking them back or in 
paying the price or the cost of preservation, provided that reasonable notice of the intention to sell has been 
given to the other party. (2) If the goods are subject to rapid deterioration or their preservation would involve 
unreasonable expense, a party who is bound to preserve the goods in accordance with article 85 or 86 must take 
reasonable measures to sell them. To the extent possible he must give notice to the other party of his intention 
to sell. (3) A party selling the goods has the right to retain out of the proceeds of sale an amount equal to the 
reasonable expenses of preserving the goods and of selling them. He must account to the other party for the 
balance.” 
188  John Klein, ‘Good Faith in International Transactions’ (1993) 15 Liverpool Law Review115-141, 
132 
189  Article 4 This Convention governs only the formation of the contract of sale and the rights and obli-
gations of the seller and the buyer arising from such a contract. In particular, except as otherwise expressly 
provided in this Convention, it is not concerned with: 
(a) the validity of the contract or of any of its provisions or of any usage; 
(b) the effect which the contract may have on the property in the goods sold. 
190  John Klein & Carla Bachechi, ‘Precontractual Liability and the Duty of Good Faith Negotiation in Inter-
national Transactions’ (1994) 17 Hous. J. Int’l L. 1, 22 



 Eylem APAYDIN42

liability when primarily agreements are utilized.191 
In Article 16(2) of the CISG, another implication can be found which 

may result in pre-contractual liability. It states that an offer is irrevocable 
once the offeror has created a situation in which the offeree reasonably relied 
on the offer as irrevocable and acted in reliance on the offer. This provision 
prevents one party from exploiting the other with the so-called “bait and 
switch”192 manoeuvre — making oral assurances that the contract means 
one thing and later demanding something else during performance.193

After good faith being regarded as a general principle, it is a consequence 
to accept that the parties have pre-contractual liability under the CISG. 
Each party has to act in fair and good faith when he/she is negotiating. 
Otherwise, he/she can be liable for terminating the negotiations.    

3- Article 38-39 And 40 
These articles194 are related to inspect of the goods. Article 38(1) 

requires the buyer to examine the goods “within as short a period as is 
practicable in the circumstances.” The buyer, not to lose the right to rely 
on a lack of conformity of the goods, he must give notice to the seller 
“specifying the nature of the lack of conformity within a reasonable time 
after he has discovered it or ought to have discovered it.”195 However, if 

191  Diane Madeline Goderre, ‘International Negotiations Gone Sour: Precontractual Liability under the 
United Nations Convention’ (1997)  66 U. Cincinnati Law Review, 258-281, 280 
192  “Bait and Switch” is a pejorative term to describe a marketing tactic used by unscrupulous retailers. 
Potential customers are drawn by advertisements of unusually low sale prices on certain items (the bait), only 
to be informed upon arrival that the store is “sold out” of the featured merchandise. They are then encouraged 
to purchase alternate merchandise (the switch). John Klein, ‘Good Faith in International Transactions’ (1993)  
15 Liverpool Law Review 115-141,  Footnote 44 
193  John Klein, ‘Good Faith in International Transactions’ (1993)  15 Liverpool Law Review 115-141,  
126 
194  Article 38 (1) The buyer must examine the goods, or cause them to be examined, within as short a period 
as is practicable in the circumstances. 
(2) If the contract involves carriage of the goods, examination may be deferred until after the goods have arrived 
at their destination. 
(3) If the goods are redirected in transit or redispatched by the buyer without a reasonable opportunity for 
examination by him and at the time of the conclusion of the contract the seller knew or ought to have known of 
the possibility of such redirection or redispatch, examination may be deferred until after the goods have arrived 
at the new destination. 
Article 39
(1) The buyer loses the right to rely on a lack of conformity of the goods if he does not give notice to the seller 
specifying the nature of the lack of conformity within a reasonable time after he has discovered it or ought to 
have discovered it. 
(2) In any event, the buyer loses the right to rely on a lack of conformity of the goods if he does not give the 
seller notice thereof at the latest within a period of two years from the date on which the goods were actually 
handed over to the buyer, unless this time-limit is inconsistent with a contractual period of guarantee. 
Article 40
The seller is not entitled to rely on the provisions of Article 38 and 39 if the lack of conformity relates to facts 
of which he knew or could not have been unaware and which he did not disclose to the buyer. 
195  Article 39(1) 
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he does not give notice within a reasonable time after discovering the lack 
of conformity, he should do it at latest within two years from the date on 
which the goods were actually handed over to the buyer.196 Otherwise, he 
loses the right. With these articles, the Convention intends to fi nish the 
transactions within just a reasonable after the performance. It serves also 
to prevent bad faith attempts by a buyer who, upon discovering a non-
conformity, might be tempted to wait in order to thwart the seller’s right 
to cure or drive up his own losses in anticipation of litigation.197 The seller 
must be afforded at the earliest practicable opportunity to decide the fate 
of the goods in order to minimize unnecessary costs.198 The Landgericht 
[District Court] Berlin refused an application for damages as the defects 
in children’s shoes were easily discoverable and should have been noted 
at delivery. The defects were only communicated to the seller after three 
months. The court indicated that pursuant to Article 38 the buyer should 
have inspected the shoes on delivery, or at least within a week, and should 
also have notifi ed the seller pursuant to Article 39 within a week after 
discovery of the defects.199 

However, Article 40 prevents the seller from relying on the provisions 
of Article 38 and 39 if the lack of conformity relates to facts of which he 
knew or could not have been unaware and which he did not disclose to 
the buyer. If the seller knows, or ought to know, he cannot rely on Article 
38 and 39. Also, he is prevented from the misrepresentation of the goods. 
In other words, Article 40 is a “safety valve” which allows a buyer to 
overcome Article 38 and 39 if the reason for his late discovery of non-
conformity is based on the seller exhibiting bad faith (or not exhibiting 
good faith).200 Beijing Light Automobile Co., Ltd v. Connell Limited 
Partnership (Beijing Metals)201 is related to these provisions.202 The seller 
had knowledge of or ought to have had in its mind resulted in a loss to the 

196  Article 39(2) 
197  John Klein, ‘Good Faith in International Transactions’ (1993) 15 Liverpool Law Review 115-141, 
131 
198  Bruno Zeller, ‘Four-Corners - The Methodology for Interpretation and Application of 
the UN Convention on Contracts for the International Sale of Goods’ http://www.cisg.law.pace.edu/cisg/
biblio/4corners.html#con   May 2003
199  Germany, Kammer für Handelssachen 99, September 16, 1992, 99 O 29/92. http://cisgw3.law.pace.edu/
cases/920916g1.html] last update October 27, 2000. 

200  Bruno Zeller, ‘Four-Corners - The Methodology for Interpretation and Application of 
the UN Convention on Contracts for the International Sale of Goods’ http://www.cisg.law.pace.edu/cisg/
biblio/4corners.html#con   May 2003 
201  Stockholm Chamber of Commerce Arbitration Award of June 5, 1998 [http://cisgw3.law.pace.edu/
cases/980605s5.html]. 
202  for the facts and comments of the case see Bruno Zeller, ‘Good Faith- The Scarlet Pimpernel of the CISG’ 
(2001) 6 Int’l Trade &Bus. L. Ann., 227-245, 239 
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buyer can be described as an awareness of bad faith.203 
There are two main views on the standard for reliance on Article 40. 

Firstly, it is said to be at least due to “slightly more than gross negligence” 
or even “approaching deliberate negligence.” Secondly, it is claimed that 
the real consideration behind any standard must be the principle of good 
faith.204 It is more logical to refer to good faith to determine the knowledge 
or the situation known or ought to have known although it is a bit more 
diffi cult to determine it. This obviously serves for the purpose of the 
provision. Both provisions carry good faith implications. Article 40’s 
limitation on the seller would be virtually meaningless without good faith 
at its foundation205 John Klein interprets these articles as “strong evidence 
of the vitality of good faith as an unspoken yet omnipresent requirement 
of the CISG.”206  

4- Article 29(2)
Article 29(1) provides that parties can modify or terminate the contract 

by mere agreement of the parties. There is no need for special form. 
However, if the contract has been concluded in a form, for example in 
writing, and it has been specifi ed that the modifi cations or termination 
must be in that form, to modify or terminate this contract, the modifi cations 
and the termination must be done in that form. However, a party may be 
precluded by his conduct from asserting such a provision to the extent 
that the other party has relied on that conduct.207 A conduct which creates 
a situation of reliance and acting on it override rules of strict formality.208 

Although, it is not expressly stated that good faith principle applies 
here, it is obvious that the reliance on conduct refers it and requires it 
to apply.209 In Graves Import Co. Ltd. and Italian Trading Company v. 

203  Stockholm Chamber of Commerce Arbitration Award of June 5, 1998 [http://cisgw3.law.pace.edu/
cases/980605s5.html] 
204  Bruno Zeller, ‘Four-Corners - The Methodology for Interpretation and Application of 
the UN Convention on Contracts for the International Sale of Goods’ http://www.cisg.law.pace.edu/cisg/
biblio/4corners.html#con  May 2003 
205  John Klein, ‘Good Faith in International Transactions’ (1993) 15 Liverpool Law Review 115-141, 
131 
206  John Klein, ‘Good Faith in International Transactions’ (1993) 15 Liverpool Law Review 115-141, 
131 
207  Article 29 “(1) A contract may be modifi ed or terminated by the mere agreement of the parties. 
(2) A contract in writing which contains a provision requiring any modifi cation or termination by agreement to 
be in writing may not be otherwise modifi ed or terminated by agreement. However, a party may be precluded by 
his conduct from asserting such a provision to the extent that the other party has relied on that conduct. 
208  Ulrich Magnus, ‘Editorial remarks on the manner in which the UNIDROIT Principles may be used to 
interpret or supplement CISG Article 7’ (last modifi ed Mar. 3, 1998) http://www.cisg.law.pace.edu/cisg/princip-
les/uni7.html#um 
209  Klein explains the article by an scenario “Consider, for example, a scenario in which X contracts to deliver 
to Y one thousand cases of a certain type of wine for $50.00 per case and, by written agreement, oral modifi cati-
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Chilewich International Corp.,210 the buyer was precluded from asserting 
that there was an oral modifi cation as the contract specifi cally excluded 
oral modifi cations. Professor Zeller interprets the article by stating that 
“Article 29(2) does contribute to the general mode of Article 7(1) which 
indicates that dealings between the parties must be in good faith which will 
be ultimately contribute to a smooth and effi cient way to do business.”211

5- Other Articles Related To Good Faith  
The parties have to act in good faith and avoid misrepresentations 

misleading the other party. This is an implicit duty in the Convention. 
There many provisions require the parties to act and communicate in 
good faith. For example, Article 21 promotes good faith communication 
by demanding that when an acceptance is late, the offeror without delay 
informs the offeree of his intent to treat the acceptance as effective or, 
alternately, as ineffective because the offer has lapsed. The prompt 
notifi cation requirement prevents either party from employing a “wait and 
see” posture towards untimely acceptance, and thus effectively eliminates 
the exploitation of what is often regarded as a technical problem in 
formation. 212 

Article 32(1) requires that the seller give the buyer specifi c notice of the 
consignment of goods which were not clearly identifi ed when placed in the 
possession of a carrier. Under Article 32(3), the seller who is not bound 
to insure the goods must nevertheless provide, at the buyer’s request, 
documents necessary to allow the buyer to obtain his own insurance. All 
these articles require the parties to communicate in good faith.213 
ons are precluded. Before delivery, Y calls X and says he wishes to modify the contract and take delivery of two 
thousand cases at the same price. X agrees. Y leases additional warehouse space to store the extra wine and X 
procures the two thousand cases immediately. Neither party demands written confi rmation of the modifi cation. 
Under Article 29, the modifi ed agreement is enforceable by either party in the event of the other’s breach, beca-
use each has relied on the conduct of the other. Neither party will be allowed to invoke the no oral modifi cation 
provision because neither, in common law parlance, can come to the table with “clean hands.” John Klein, 
‘Good Faith in International Transactions’ (1993) 15 Liverpool Law Review 115-141, 130 
210  United States September 22, 1994 U.S. District Ct. [http://cisgw3.law.pace.edu/cases/940922u1.html] see 
Bruno Zeller, ‘Four-Corners - The Methodology for Interpretation and Application of 
the UN Convention on Contracts for the International Sale of Goods’ http://www.cisg.law.pace.edu/cisg/
biblio/4corners.html#con  May 2003 for the other cases related to this article. 
211  Bruno Zeller, ‘Good Faith- The Scarlet Pimpernel of the CISG’ (2001) 6 Int’l Trade &Bus. L. Ann. 227-
245, 242 
212  John Klein, ‘Good Faith in International Transactions’ (1993) 15 Liverpool Law Review 115-141, 
127 
213  For similar Articles John Klein, ‘Good Faith in International Transactions’ (1993) 15 Liverpool Law 
Review 115-141, 127-128 Klein lists the examples as “With regard to open terms relating to the performance of 
the contract, Article 65(1)  states that if a buyer who is required to communicate his specifi cations fails to do so 
within a reasonable time, the seller is allowed make the specifi cations himself.
Article 68 provides that even where the risk of loss normally would have passed to the buyer, the seller is 
nonetheless liable for loss or damage if he knew of the loss or damage when the contract was concluded and 
failed to disclose this information to the buyer.  
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CHAPTER III
GOOD FAIHT IN THE UNIDROIT PRINCIPLES
A- GENERAL 
The second of the international regulations governing international 

contracts, which is examined with respect to good faith in this paper, 
is the UNIDROIT Principles.214 The UNIDROIT Principles set forth 
general rules for international commercial contracts. Farnsworth believes 
that the Principles are more likely to have their impact in connection 
with international contracts for services because the CISG is rapidly 
occupying the fi eld of international commercial contracts with respect 
to the international sale of goods.215 However, when taking into account 
that there many countries has not ratifi ed the CISG, it needs time to see 
their impacts in international commercial contracts whether on goods or 
services.  

Good faith is regulated in the UNIDROIT Principles in the Chapter 
1-General provisions. Article 1.7 provides “(Good faith and fair dealing) 
(1) Each party must act in accordance with good faith and fair dealing in 
international trade. (2) The parties may not exclude or limit this duty.” 
The article requires the parties to a contract to act in good faith. The 
article tries to provide fair and equitable conditions in international trade. 
Moreover, there are many provisions which good faith underlies. They 
will be examined under the next heading. 

As in the CISG, it is not possible to fi nd a defi nition of good faith in 
the UNIDROIT Principles. With the terms of fair dealing and reasonable 
commercial standards of fair dealing, the Principles aims that good faith 
should be understood in the objective sense rather than subjective and as a 
Under Article 47 and 63, if either party voluntarily allows additional time for performance, he or she must 
refrain from initiating suits for breach of contract unless the other party communicates an intent not to perform 
within the extended time period.  
Article 79 states that a party is not liable for failure to perform where his performance is prevented by 
circumstances beyond his control and reasonable anticipation.
Under Article 72(2), where one party anticipates that the other will fundamentally breach the contract and 
therefore believes he has the right to avoid the agreement, he must communicate his intent to avoid the contract 
in order to give the other party an opportunity to assure performance.
Under Article 26,where a party believes that a fundamental breach has already occurred, she must nevertheless 
notify the allegedly breaching party of her intent to avoid the contract.
Under Article 48(2), the buyer must make known whether he will accept curative performance if the seller so 
requests. A buyer who fails to communicate his objections will lose his right to contest the curative performance.
214  For the comparison between UNIDROIT Principles and English law in respect of good faith Ewa 
Szlachetka,  A Search For International Contract Law In The New Millennium: The UNIDROIT Principles Of 
International Commercial Contracts And English Law Of Contract Compared  unpublished LLM Dissertation 
In University Of Kent at Canterbury 1999 
215  Allan Farnsworth, ‘Duties Of Good Faith And Fair Dealing Under The UNIDROIT Principles, Relevant 
International Conventions, And National Laws’ (1995) 3 Tul.J. Int’l &Comp. L. 47, 48 
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state of mind.216 The explanation for civil laws good faith is valid here for 
UNIDROIT Principles as well. 217

Article 1.7 provides that each party must act in accordance with good 
faith and fair dealing in international trade. As easily understood, the 
Principles take an approach following civil law tradition with respect 
to good faith. The Principles set forth good faith rules applying the all 
levels of the contract including pre-contractual stage. Each party must 
negotiate in good faith, exercise the rights, perform the duties in good 
faith and interpret the contract in good faith. Indeed, there is no discussion 
remarkable to be mentioned here. 

In the UNIDROIT Principles there are two noteworthy points, when 
determining the meaning of good faith. Firstly, the reference to “good faith 
and fair dealing in international trade” makes it clear that in the context 
of the Principles the two concepts are not to be applied according to the 
standards ordinarily adopted within the different national legal systems. In 
other words, such domestic standards may be taken into account only to 
the extent that they are shown to be generally accepted among the various 
legal systems.218 They cannot directly be transplanted into the concept 
of good faith in the Principles. Secondly, a further implication of the 
formula used is that good faith and fair dealing must be construed in the 
light of the special conditions of international trade.219 The conditions of 
international trade vary from one sector to another and every sector may 
have own special good faith requirements. Therefore, good faith should 
be interpreted in one international trade sector according to the meaning 
generally accepted by various legal systems and conditions of the specifi c 
international trade sector.  

The duty of the parties to act in accordance with good faith and fair 
dealing under the UNIDROIT Principles is of such a fundamental 
nature that the parties may not contractually exclude or limit it.220 This 
is mandatory. Because of the given importance of good faith in the 
UNIDROIT Principles, the legislators want parties to act in good faith 
under every condition. At the fi rst glance, it may be understood that the 
Principles promote a fair trade in international area and this requires good 

216  Michael Joachim Bonell, An International Restatement Of Contract Law The UNIDROIT Principles Of 
International Commercial Contracts (New York: Transnational Juris Publications, 1994) 81 
217  Basedow, Jurgen, ‘The UNIDROIT Principles Of Commercial Contracts And German Law’ www.jura.
uni-freiburg.de/gfr/ Bristol/Basedow/basedow.PDF The author states expressly that good faith provision of 
UNIDROIT Principles is refl ected by some key privisions such as BGB 242 and 157. this is the same for pre-
contractual liability in UNIDROIT Principles.   
218  Offi cial Comment For Article 1.7 http://www.unidroit.org/english/principles/chapter-1.htm 
219  Offi cial Comment For Article 1.7 http://www.unidroit.org/english/principles/chapter-1.htm 
220  Article 1.7 para (2) The parties may not exclude or limit this duty. 
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faith applying to all contracts without exception. However, it is a fact that 
good faith is not a fully determined issue in international trade. It may 
include some vague points. Moreover, in some domestic laws, there is no 
general duty of good faith. Furthermore, it does not make any sense to 
them as Professor Goode stated for English law “It may sound astonishing 
to you, but we do not know quite what it means, and I will try to tell 
you why.”221 Therefore, the parties tend to exclude good faith clause in 
their contract. The author of this paper believes that the parties should 
have a chance to exclude the provision of good faith in the Principles. 
Moreover, freedom of contract requires that. The terms of contract should 
be determined by the parties to it. For instance, if the parties want that 
their terms are not interpreted in good faith, they should have right to do 
so. However, in accordance with the article statement expressly, to exclude 
good faith requirement from the contract is impossible. This causes the 
problem whether this mandatory duty applies to all specifi c application 
of good faith. Unless the article state as Article 3.19, 7.1.6, and 7.4.13, 
parties may exclude the application of good faith because of the freedom 
of contract.222 However, the articles which carry the same meaning and the 
concept of the general rule of Article 1.7 such as Article 4.8, 5.2 and 5.3 
cannot be excluded from a contract by will of parties.      

B- ROLE OF GOOD FAITH IN THE UNIDROIT PRINCIPLES 
UNIDROIT Principles follows a civilian approach. In general, in civil 

law systems, good faith has three functions. Firstly, it requires contacts to be 
interpreted in good faith. Where the intentions of the parties are not clear, a 
court should interpret a contract according to the meaning that reasonable 
parties would give to it and not by the literal terms of the agreement.223 
Secondly, good faith has a supplementing function, which applies the duties 
and the rights which are not expressly provided in the contract. Finally, it 
has a derogating and restrictive function.224 The exercising of the rights 
and performance of the contract which do not comply with good faith may 
be derogated or restricted by good faith. The illustrations which are given 

221  Roy Goode’ ‘The Concept of “Good Faith” in English Law’ Centro di studi e ricerche
di diritto comparato e stranierodiretto da M.J. Bonell SAGGI, CONFERENZE E SEMINARI 2
w3.uniroma1.it/idc/centro/publications/02goode.htm - 20k
222  see for more information Michael Joachim Bonell, An International Restatement Of Contract Law The 
UNIDROIT Principles Of International Commercial Contracts (New York: Transnational Juris Publications, 
1994) 90 
223  Arthur Hartkamp, ‘The Concept Of Good Faith In The UNIDROIT Principles For International Commercial 
Contracts’ (1995) 3 Tul.J. Int’l &Comp. L. 65, 65 
224  Arthur Hartkamp, ‘The Concept Of Good Faith In The UNIDROIT Principles For International Commercial 
Contracts’ (1995) 3 Tul.J. Int’l &Comp. L. 65, 66 
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in offi cial comments225 includes these three functions of good faith in 
the UNIDROIT Principles; interpretative, supplementing and restrictive. 
Moreover, in the offi cial comment, it is mentioned that many provisions 
constitute a direct or indirect application of the principle of good faith and 
fair dealing.226 This means good faith and fair dealing is considered to be 
one of the fundamental ideas underlying the Principles. 

Article 4.1227 and 4.2228 shows the interpretative function of good faith. 
In these articles require contract, statements and conducts of parties are 
interpreted according to the intentions of the parties. If these are not clear, 
then contract, statements and conducts of parties are interpreted according 
to the meaning that a reasonable person of the same kind as the other party 
would give to it in the same circumstances.

As the supplementing function, Article 5.2229 provides that implied 

225  1. A grants B forty-eight hours as the time within which B may accept its offer. When B, shortly before 
the expiry of the deadline, decides to accept, it is unable to do so: it is the weekend, the fax at A’s offi ce is 
disconnected and there is no telephone answering machine which can take the message. When on the following 
Monday A refuses B’s acceptance A acts contrary to good faith since when it fi xed the time-limit for acceptance 
it was for A to ensure that messages could be received at its offi ce throughout the forty-eight hour period. 
2. A contract for the supply and installation of a special production line contains a provision according to which 
A, the seller, is obliged to communicate to B, the purchaser, any improvements made by A to the technology of 
that line. After a year B learns of an important improvement of which it had not been informed. A is not excused 
by the fact that the production of that particular type of production line is no longer its responsibility but that of 
C, a wholly-owned affi liated company of A. It would be against good faith for A to invoke the separate entity 
of C, which was specifi cally set up to take over this production in order to avoid A’s contractual obligations 
vis-à-vis B. 
3. A, an agent, undertakes on behalf of B, the principal, to promote the sale of B’s goods in a given area. Under 
the contract A’s right to compensation arises only after B’s approval of the contracts procured by A. While B 
is free to decide whether or not to approve the contracts procured by A, a systematic and unjustifi ed refusal to 
approve any contract procured by A would be against good faith. 
4. Under a line of credit agreement between A, a bank, and B, a customer, A suddenly and inexplicably refuses 
to make further advances to B whose business suffers heavy losses as a consequence. Notwithstanding the fact 
that the agreement contains a term permitting A to accelerate payment “at will”, A’s demand for payment in full 
without prior warning and with no justifi cation would be against good faith. http://www.unidroit.org/english/
principles/chapter-1.htm  
226  Offi cial Comment “see for instance, Articles 2.4(2)(b), 2.15, 2.16, 2.18, 2.20, 3.5, 3.8, 3.10, 4.1(2), 
4.2(2), 4.6, 4.8, 5.2, 5.3, 6.1.3, 6.1.5, 6.1.16(2), 6.1.17(1), 6.2.3(3)(4), 7.1.2, 7.1.6, 7.1.7, 7.2.2(b)(c), 7.4.8 and 
7.4.13.”  http://www.unidroit.org/english/principles/chapter-1.htm 
227  ARTICLE 4.1 (Intention of the parties)
(1) A contract shall be interpreted according to the common intention of the parties. 
(2) If such an intention cannot be established, the contract shall be interpreted according to the meaning that 
reasonable persons of the same kind as the parties would give to it in the same circumstances. 
228  ARTICLE 4.2 (Interpretation of statements and other conduct)
(1) The statements and other conduct of a party shall be interpreted according to that party’s intention if the other 
party knew or could not have been unaware of that intention. 
(2) If the preceding paragraph is not applicable, such statements and other conduct shall be interpreted according 
to the meaning that a reasonable person of the same kind as the other party would give to it in the same 
circumstances. 
229  ARTICLE 5.2 (Implied obligations)
Implied obligations stem from
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obligations may stem from good faith and fair dealing. This obviously 
shows that good faith can be a source of obligation under the UNIDROIT 
Principles.

Article 6.2.3230 provides a court may terminate or adapt the contact, 
which represents the restrictive function of good faith.      

The UNIDROIT Principles provides that parties must act in good faith 
at all  levels of the contract. For instance, Article 2.15231 requires parties to 
act in good faith in the negotiations of the contract. If one party acts against 
good faith in this stage, he/she will be liable for the losses. Article 2.4 
provides that an offer may be revoked if the revocation reaches the offeree 
before it has dispatched an acceptance. However, it puts an exemption 
which is that an offer cannot be revoked if it was reasonable for the offeree 
to rely on the offer as being irrevocable and the offeree has acted in reliance 
on the offer. This is an application of the general principle of good faith 
and fair dealing laid down in Art. 1.7 in formation of contract. 

Article 6.16 rules the places of performance. Relating to this article, 
a party’s move may entail other inconvenience for the other party. The 
obligation to act in good faith will impose on the moving party an obligation 
to inform the other party in due time so as to enable the latter to make such 
arrangements as may be necessary.

As seen, good faith with its three main functions govern the contracts 
under the UNIDROIT Principles. Not only is good faith mentioned in 
the Principles but also many provisions mention good faith as a general 
principle underlying them.

The application of the principle of good faith in international trade 
commercial contracts does much to ensure satisfactory results.232 The 
(a) the nature and purpose of the contract;
(b) practices established between the parties and usages;
(c) good faith and fair dealing;
(d) reasonableness. 
230  ARTICLE 6.2.3 (Effects of hardship)
(1) In case of hardship the disadvantaged party is entitled to request renegotiations. The request shall be made 
without undue delay and shall indicate the grounds on which it is based. 
(2) The request for renegotiation does not in itself entitle the disadvantaged party to withhold performance. 
(3) Upon failure to reach agreement within a reasonable time either party may resort to the court. 
(4) If the court fi nds hardship it may, if reasonable,
(a) terminate the contract at a date and on terms to be fi xed, or
(b) adapt the contract with a view to restoring its equilibrium. 
231  ARTICLE 2.15 (Negotiations in bad faith)
(1) A party is free to negotiate and is not liable for failure to reach an agreement. 
(2) However, a party who negotiates or breaks off negotiations in bad faith is liable for the losses caused to the 
other party. 
(3) It is bad faith, in particular, for a party to enter into or continue negotiations when intending not to reach an 
agreement with the other party. 
232  Arthur Hartkamp, ‘The Concept Of Good Faith In The UNIDROIT Principles For International Commercial 
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Principles try to provide a fair and equitable commerce in international 
area. That is why the Principles employ a general principle of good faith. 
However, as mentioned before, the effects of good faith can be predictable 
and even excludable where the parties decide. The Principles regulations 
can be said to take all the measurable steps for application of general 
principle of good faith that can be taken.    

C- GOOD FAITH APPLICATION IN THE UNIDROIT 
PRINCIPLES 

1- Pre-Contractual Liability 
The issue is regulated by Article 2.15 in the Principles. It sets forth that 

“(1) A party is free to negotiate and is not liable for failure to reach an 
agreement. (2) However, a party who negotiates or breaks off negotiations 
in bad faith is liable for the losses caused to the other party. (3) It is bad 
faith, in particular, for a party to enter into or continue negotiations when 
intending not to reach an agreement with the other party.”

The Article rules three subjects. First, it states freedom of contract. It 
symbolises that parties are free to decide when, with whom and under which 
rules to enter into negotiations. This includes how much efforts and time 
they would spend to conclude a contract. The fi rst paragraph of the Article 
states that the parties free are to enter into negotiations and not liable for 
failure to reach an agreement. The parties follow their own interests and 
make contracts to obtain profi ts. If the negotiations do not continue as one 
party’s want, he/she cannot be forced to conclude the contract just because 
he/she starts the negotiations. 

Second, the parties must act in good faith when negotiating. This is 
a consequence of the civilian good faith approach which is adopted by 
the Principles. A liability has been imposed on the parties who made 
preliminary commitments.233 A party can break off negotiations, however, 
only there should be a justifi able reason for doing this. The absence of a 
justifi able reason is interpreted that the party has broken off negotiations in 
bad faith. A party who negotiates or breaks off negotiations in bad faith is 
liable for the losses caused to the other party. In other words, the aggrieved 
party may recover the expenses incurred in the negotiations, for example 
the stationary expenses, feasibility study costs and preparation of projects 
for concluding the contract,  and may also be compensated for the lost 
opportunity to conclude another contract with a third person (so-called 
reliance or negative interest), but may generally not recover the profi t 
which would have resulted had the original contract been concluded (so-
Contracts’ (1995) 3 Tul.J. Int’l &Comp. L. 65,71 
233  James Gordley, ‘An American Perspective On The UNIDROIT Principles’ Centro di studi e ricerche di 
diritto comparato e stranierodiretto da M.J. Bonell SAGGI, CONFERENZE E SEMINARI 22, 9 
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called expectation or positive interest). The expectations are determined as 
gain not the loss under the Principles.234   

Third, the Principles put a presumption which is that it is bad faith, in 
particular, for a party to enter into or continue negotiations when intending 
not to reach an agreement with the other party. The treat to negotiate not to 
reach an agreement is obviously bad faith. Other instances may be where 
one party has deliberately or by negligence misled the other party as to the 
nature or terms of the proposed contract, either by actually misrepresenting 
facts, or by not disclosing facts which, given the nature of the parties and/
or the contract, should have been disclosed. 

The article tries to keep a balance between freedom of contract and 
good faith in negotiations. The author of this paper believes that the article 
rules the issue appropriately. It contains almost every aspect of the pre-
contractual liability and exemplifi es the situations that the parties are 
liable. Moreover, it is right in terms of pre-contractual liability that only 
the losses should be compensated, not the expectations. 

2-  Formation Of The Contract
As already we have discussed Article 2.4, it will not be examined here. 

However, it is a provision requiring good faith application in the formation 
of contract. 

In the Article 2.16, another application of good faith is displayed. Article 
provides that “where information is given as confi dential by one party in 
the course of negotiations, the other party is under a duty not to disclose 
that information or to use it improperly for its own purposes, whether or 
not a contract is subsequently concluded. Where appropriate, the remedy 
for breach of that duty may include compensation based on the benefi t 
received by the other party.” Each party has a duty not to disclose the 
confi dential information and not to use it improperly for its own purposes. 
This is the case where, in view of the particular nature of the information 
or the professional qualifi cations of the parties, it would be contrary to 
the general principle of good faith and fair dealing for the receiving party 
to disclose it, or to use it for its own purposes after the breaking off of 
negotiations.235 

3- Interpretation Of The Contract
In the interpretation of the contract, three articles represent the specifi c 

application of general principle of good faith. Firstly, as mentioned above, 
Article 4.1 provides that if in the interpretation of the contract it is not 
possible to ascertain the common intention of the parties, the contract will 

234  Article 7.4.1 
235  Offi cial Comment For Article 2.16  http://www.unidroit.org/english/principles/chapter-2.htm  
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be interpreted according to the to the meaning that reasonable persons of 
the same kind as the parties would give to it in the same circumstances. 
Secondly, where the need arises to interpret single statements and other 
conduct of a party that party’s intention cannot be established, they are 
interpreted according to the meaning that a reasonable person of the same 
kind as the other party would give to it in the same circumstances. The 
phrase “reasonable persons of the same kind as the parties would give to it 
in the same circumstances” refers to good faith application.  

Finally, Article 4.8236 refers to good faith and fair dealing as one of the 
criteria to be used whenever it becomes necessary to supply a term on which 
the parties have failed to agree but which is important for determining 
their rights and duties.237 This obvious reference to the general principle of 
good faith shows that good faith is one of the criteria which is used in the 
interpretation of the contract under the UNIDROIT Principles.

4- Performance Of The Contract
As for the performance of the contract in the Principles, Article 5.2 is 

conspicuous with respect to good faith. Good faith is regarded as a source 
of the parties’ implied obligations arising out of a given contract. This is a 
specifi c application of good faith in the Principles. Good faith may burden 
some duties on the parties as shown in the article. Article 5.3 regulates co-
operation between the parties. Far from the idea that the contracts consist 
of the confl icting interests of the parties, in civilian concept, a contract 
is viewed as a common project that the parties should cooperate to reach 
the satisfaction expected from the contract. Following this view, Article 
5.3 states that each party cooperates with the other party when such co-
operation may reasonably be expected for the performance of that party’s 
obligations. Co-operation requires the parties to act in good faith as well. 
This view is clearly related to the principle of good faith and fair dealing 
which permeates the law of contract.238  

Another provision which may constitute a specifi c application of good 
faith is Article 5.7.239 This article rules the price determination in the 

236  Article 4.8 1)Where the parties to a contract have not agreed with respect to a term which is important for 
a determination of their rights and duties, a term which is appropriate in the circumstances shall be supplied. 
(2) In determining what is an appropriate term regard shall be had, among other factors, to
(a) the intention of the parties;
(b) the nature and purpose of the contract;
(c) good faith and fair dealing;
(d) reasonableness 
237  Michael Joachim Bonell, An International Restatement Of Contract Law The UNIDROIT Principles Of 
International Commercial Contracts (New York: Transnational Juris Publications, 1994) 85 
238  Offi cial Comment For Article 5.3 http://www.unidroit.org/english/principles/chapter-5.htm 
239  Article 5.7 (Price determination)
(1) Where a contract does not fi x or make provision for determining the price, the parties are considered, in the 
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UNIDROIT Principles. In this article, many references to good faith are 
done by mentioning the reasonable price.  

Article 6.1.3240 and 6.1.5241 states that the obligee may reject an offer 
of partial performance or an earlier performance unless the obligor proves 
that the obligee has no legitimate interest in so doing. The comment states 
“there may be situations where the obligee’s legitimate interest in receiving 
full performance is not apparent and where temporary acceptance of 
partial performance will not cause any signifi cant harm to the obligee. 
If the party tendering partial performance proves this to be the case, the 
obligee cannot then refuse such partial performance, and there is no non-
performance in such cases. This may be seen as a consequence of the 
general principle of good faith and fair dealing.”242 Good faith requires 
that if there is no reasonable interest, the obligor should not be forced to 
perform the contract fully at once. However, it should be done before the 
date of maturity of the contract. Otherwise, it will be non-performance 
or late performance. The partially performance may decrease the value 
of the goods or it cannot be performed partially because of the nature of 
the goods. These may be seen as legitimate interests for the obligee. It is 
the same in the earlier performance. In other words, if the obligee has no 
legitimate interest, the obligor may perform the contract on a date before 
the maturity. If the obligee cannot arrange warehouse for the goods, the 
obligor cannot perform the contract earlier. 

Articles 6.1.6 (Place of performance), 6.1.14 (Application for public 
permission) and 6.1.17 (Permission refused) can be seen as specifi c 

absence of any indication to the contrary, to have made reference to the price generally charged at the time of 
the conclusion of the contract for such performance in comparable circumstances in the trade concerned or, if 
no such price is available, to a reasonable price. 
(2) Where the price is to be determined by one party and that determination is manifestly unreasonable, a 
reasonable price shall be substituted notwithstanding any contract term to the contrary. 
(3) Where the price is to be fi xed by a third person, and that person cannot or will not do so, the price shall be 
a reasonable price. 
(4) Where the price is to be fi xed by reference to factors which do not exist or have ceased to exist or to be 
accessible, the nearest equivalent factor shall be treated as a substitute.
240  ARTICLE 6.1.4(Order of performance)
(1) To the extent that the performances of the parties can be rendered simultaneously, the parties are bound to 
render them simultaneously unless the circumstances indicate otherwise. 
(2) To the extent that the performance of only one party requires a period of time, that party is bound to render 
its performance fi rst, unless the circumstances indicate otherwise. 
241  ARTICLE 6.1.5 (Earlier performance)
(1) The obligee may reject an earlier performance unless it has no legitimate interest in so doing. 
(2) Acceptance by a party of an earlier performance does not affect the time for the performance of its own 
obligations if that time has been fi xed irrespective of the performance of the other party’s obligations. 
(3) Additional expenses caused to the obligee by earlier performance are to be borne by the obligor, without 
prejudice to any other remedy. 
242   Offi cial Comment For Article 6.1.3 http://www.unidroit.org/english/principles/chapter-6.htm 
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application of the general principles of good faith in the UNIDROIT 
Principle related to performance of the contract. 

5- Non-Performance Of The Contract
The chapter or non-performance contains specifi c applications of 

good faith. For instance, Article 7.1.2 provides that a party may not rely 
on the non-performance of the other party to the extent that such non-
performance was caused by the fi rst party’s act or omission or by another 
event as to which the fi rst party bears the risk. This article can be regarded 
as providing two excuses for non-performance, if non-performance was 
caused by the fi rst party’s act or omission or by another event as to which 
the fi rst party bears the risk. When the article applies, the relevant conduct 
does not become excused non-performance but loses the quality of non-
performance altogether. Where one party is unable to perform either 
wholly or in part because the other party has done something which makes 
performance in whole or in part impossible, a party may not rely on the 
non-performance of the other party. This is a consequence of good faith.  

Article 7.1.7243 excludes a party’s liability for its non-performance 
due to an impediment beyond that party’s control and that it could not 
reasonably be expected to have taken the impediment into account at the 
time of the conclusion of the contract or to have avoided or overcome it 
or its consequences.244 It is against good faith principle to force one of 
the parties to perform the contract despite the impediment beyond his/her 
control. This article confi rms good application in force majeure.

Another application of general principle of good faith is found in 
Article 7.2.2.245 It states that where a party who owes an obligation, 

243  ARTICLE 7.1.7(Force majeure)
(1) Non-performance by a party is excused if that party proves that the non-performance was due to an 
impediment beyond its control and that it could not reasonably be expected to have taken the impediment into 
account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences. 
(2) When the impediment is only temporary, the excuse shall have effect for such period as is reasonable having 
regard to the effect of the impediment on the performance of the contract. 
(3) The party who fails to perform must give notice to the other party of the impediment and its effect on its 
ability to perform. If the notice is not received by the other party within a reasonable time after the party who 
fails to perform knew or ought to have known of the impediment, it is liable for damages resulting from such 
non-receipt. 
(4) Nothing in this article prevents a party from exercising a right to terminate the contract or to withhold 
performance or request interest on money due. 
244  Michael Joachim Bonell, An International Restatement Of Contract Law The UNIDROIT Principles Of 
International Commercial Contracts (New York: Transnational Juris Publications, 1994) 87 
245  ARTICLE 7.2.2(Performance of non-monetary obligation)
Where a party who owes an obligation other than one to pay money does not perform, the other party may 
require performance, unless
(a) performance is impossible in law or in fact;
(b) performance or, where relevant, enforcement is unreasonably burdensome or expensive;
(c) the party entitled to performance may reasonably obtain performance from another source;
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other than one to pay money, does not perform, the other party may not 
require performance if it is impossible in law or in fact; enforcement is 
unreasonably burdensome or expensive; the party entitled to performance 
may reasonably obtain performance from another source; performance is 
of an exclusively personal character; or the party entitled to performance 
does not require performance within a reasonable time after it has, or 
ought to have, become aware of the non-performance. The legislator of 
the Principles does not require the party to perform under these coercive 
situations. Otherwise, it would be obviously against good faith principle. 

The article246 rules mitigation of harm employs good faith principle to 
keep the parties’ interest balance. The purpose of this article is to avoid 
the aggrieved party passively sitting back and waiting to be compensated 
for harm which it could have avoided or reduced. Any harm which the 
aggrieved party could have avoided by taking reasonable steps will not be 
compensated.247 The aggrieved party should take the reasonable measures 
not to increase the loss. Otherwise, he/she cannot claim this loss from the 
other party.  

It is possible to observe a specifi c application of good faith in these 
Articles; 7.1.3 (Withholding Performance), 7.1.4 (Cure by non-performing 
party),7.3.1 (Right to terminate the contract), and 7.3.2 (Notice of 
termination). 

(d) performance is of an exclusively personal character; or
(e) the party entitled to performance does not require performance within a reasonable time after it has, or ought 
to have, become aware of the non-performance. 
246  ARTICLE 7.4.8(Mitigation of harm)
(1) The non-performing party is not liable for harm suffered by the aggrieved party to the extent that the harm 
could have been reduced by the latter party’s taking reasonable steps. (2) The aggrieved party is entitled to 
recover any expenses reasonably incurred in attempting to reduce the harm.  
247  Offi cial Comment for Article 7.4.8 http://www.unidroit.org/english/principles/chapter-7-4.htm 
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CHAPTER IV 
GOOD FAITH IN THE PRINCIPLES OF EUROPEAN 

CONTRACT LAW
A-GENERAL
Principles of European Contract Law impose a general obligation 

of good faith upon parties to contracts. As UNIDROIT Principles do, 
the PECL follows a civilian approach on the functions of good faith. 
Article 1:202 states “Good Faith and Fair Dealing: (1) each party must 
act in accordance with good faith and fair dealing (2) The parties may 
not exclude or limit this duty.” It provides that the principle of good faith 
is a basic principle running through the Principles.248 Complying with 
the civilian good faith approach, good faith is required in the formation, 
performance, enforcement of the parties’ duties and exercise of the parties’ 
rights under the contract. Parties must act in good faith while forming 
the contract including pre-contract stage. Professor Ole Londo, states 
that good faiths purpose is to enforce community standards of decency, 
fairness, and reasonableness in commercial transactions.249 As the other 
international uniform law instruments do, the PECL does not contain 
an express defi nition for good faith. However, as mentioned before, this 
cannot be considered as a defect. Moreover, the defi nition of good faith 
provided in civil law system is applicable for the principle of good faith in 
the PECL.  

The Article imposes obligations of both good faith and fair dealing. 
When talking about the difference between the two, Professor Londo states 

“good faith means honesty and fairness in mind, which are subjective 
concepts. A person should, for instance, not be entitled to exercise a 
remedy if doing so is of no benefi t to him and his purpose is to harm the 
other party. Fair dealing means observance of fairness in fact which is an 
objective test, see as an example illustration 3. In the French language both 
these concept are covered by the expression bonne foi and German by true 
und glauben.”250  

However, in general, good faith is used in such a concept including fair 
dealing. Therefore, in this article’s part about the principle of good faith 
in the PECL, good faith is regarded in the combination with fair dealing.    

248  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’” (Hague: Kluwer Law 
International, 2000) 113 
249  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’ (Hague: Kluwer Law 
International, 2000) 113 
250  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’ (Hague: Kluwer Law 
International, 2000) 116 
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When determining whether a party acts in good faith, good faith is to be 
presumed. In other words, it is presumed that the party has acted in good 
faith. The party which alleges that the other party has failed to observe 
good faith and fair dealing has to be proved.251  

The PECL states that the duty of good faith on the parties is mandatory. 
In other words, the PECL expressly restrict the power of contracting 
parties to disclaim or limit the obligation of good faith.252 Paragraph (2) 
provides that the parties cannot by their agreement exclude the duty of 
good faith and fair dealing as provided in paragraph (1). Nor can they limit 
its effects. However, a party should not have the right to take advantage 
of a term in the contract or of one of these Principles in a way that, given 
the circumstances, would be unacceptable according to the standards of 
good faith and fair dealing.253 The criticisms made for the UNIDROIT 
Principles’ similar provision is valid for the PECL as well.

B- ROLE OF GOOD FAITH IN THE PECL
The role of good faith in the PECL is the same as it is in a civil law 

system. Parties have to act in good faith when negotiating, forming a 
contract, exercising the rights and performing the duties. The specifi c 
articles that constitute specifi c application in the PECL will be examined 
in the next section. However, it has to be stressed here that the principle 
of good faith in the PECL covers every stage of a contract. At every step, 
good faith is required in the behaviours of parties.    

The principle of good faith supplements the provisions of the Principles, 
and it may take precedence over other provisions of these Principles when 
a strict adherence to them would lead to a manifestly unjust result. Thus, 
even if the non-performance of an obligation is fundamental because strict 
compliance with the obligation is of the essence of the contract under 
Article 8:103, a party would not be permitted to terminate because of a 
trivial breach of the obligation.254  

The principle of good faith under the PECL has an interpretative function 
expressed in the Article 1:106 (1). It states, “these Principles should be 
interpreted and developed in accordance with their purposes. In particular, 
regard should be had to the need to promote good faith and fair dealing, 
certainty in contractual relationships and uniformity of application.” The 

251  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’ (Hague: Kluwer Law 
International, 2000) 116 
252  Harry Flechtner, ‘Comparing The General Good Faith Provisions Of The PECL And The UCC: Appreance 
And Reality’ (Fall 2000) 13 Pace international law review 295-337, 306 
253  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’ (Hague: Kluwer Law 
International, 2000) 116 
254  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’ (Hague: Kluwer Law 
International, 2000) 113 
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primary criterion to interpret contracts under the PECL is the purposes 
of the articles. In other words, interpretation and the development of the 
PECL are to be guided by their purposes. These purposes are derived 
from the Articles and the Comments to the Articles.255 The principle of 
good faith is one of the secondary criteria among certainty in contractual 
relationships and uniformity of application. While interpreting the PECL, 
good faith should be promoted. Moreover, this article requires individual 
contracts to be interpreted in good faith.    

The Principle of good faith covers a party’s dishonest behaviour under 
the PECL.256 As illustration 2 of the Principles shows that a party trying 
to forfeit the other party’s right is regarded as not acting in good faith. 
Inconsistent behaviour of the parties may be seen as bad faith.           

The principle good faith has particular importance on the long-
term relationship such as tenancies, insurance contracts, agency and 
distributorship agreement. In the illustration 3, the time for the given 
notice is found against good faith principle because it is not long enough 
that this long-term relationship required.

The duty of acting in good faith is imposed upon both parties. 
They have to consider the other party and avoid the behaviours 
apparently harming the other party. For instance, in the case of 
non-performance, the aggrieved party has to take the reasonable                                                                                                                                       
step to prevent the damages from increasing. If he/she does not, the non-
performing party is not liable for loss suffered by the aggrieved party to 
the extent that the aggrieved party could have reduced the loss by taking 
reasonable steps.257 

As other regulations, the role of principle of good faith in the PECL 
can be understood by the specifi c applications of the principle. Each 
article requiring good faith shows another dimension and function of good 
faith.258 The author of this paper believes that this is the particular feature 

255  COMMENTS AND NOTES: PECL Article 1:106 Interpretation and Supplemention 
256  Ole Lando And Hugh Beale ‘Principles of European Contract Law, Parts I and II’  (Hague: Kluwer Law 
International, 2000) 114 
257  Article 9:505 Article 9:505: Reduction of Loss
(1) The non-performing party is not liable for loss suffered by the aggrieved party to the extent that the aggrie-
ved party could have reduced the loss by taking reasonable steps.
(2) The aggrieved party is entitled to recover any expenses reasonably incurred in attempting to reduce the 
loss.    
258  Professor Storme mentions a paradox “on the one hand, good faith is prima facie a superfl uous concept for 
those solutions which are embodied in more specifi c rules; this follows from the negative delimitation in the 
formal dimension; - on the other hand, this is a purely a-historical approach, which by neglecting the past cannot 
be fruitful for the future: solutions embodied in specifi c rules and seen - at least historically - as specifi cations 
of the good faith principle, give guidance for a future interpretation of the same principle, precisely because law 
develops from precedent to precedent and because specifi c rules are to a large extent nothing else than codifi ed, 
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of good faith. The specifi c articles help to characterize the role of good 
faith in return they can get denotation by general concept of good faith. 
In other words, specifi c articles of good faith and the general article are 
interdependent to determine the good faith role in the PECL.  

C- SPECIFIC APPLICATIONS OF GOOD FAIHT IN THE PECL
1- Pre-Contractual Liability
As a consequence of civilian good faith approach, parties have the 

duty to negotiate in good faith. Article 2:301 provides pre-contractual 
liability stating “Negotiations Contrary to Good Faith (1) A party is free to 
negotiate and is not liable for failure to reach an agreement. (2) However, 
a party who has negotiated or broken off negotiations contrary to good 
faith and fair dealing is liable for the losses caused to the other party. 
(3) It is contrary to good faith and fair dealing, in particular, for a party 
to enter into or continue negotiations with no real intention of reaching 
an agreement with the other party.”259 The article regulates three cases. 
Firstly, it mentions the principle of freedom of contract and puts a party, 
after starting the negotiations, does not have to conclude it. If it is not 
concluded, the party is not liable for failure. As mentioned above freedom 
of contract requires that parties are free to choose the party to make a 
contract and the clauses of the contract. They do not have to conclude the 
contract that they have been negotiating. Secondly, if a party negotiates 
or breaks off the negotiations contrary to the good faith, it is liable for 
the losses caused to the other party. What is contrary to good faith to 
break off negotiations is determined according to the general meaning 
and role of good faith in the PECL. Apparently, to commit fraud, make 
misrepresentations or threats are contrary to good faith.260 If the contract 
is concluded, the aggrieved party can claim damages under the specifi c 
article for these treatments. However, where a contract is not completed, 
only a way to make the party liable for these treatments in negotiating is 
pre-contractual liability provision. Article 2:301 (2) provides this.  Thirdly, 
the PECL lay out a common example of the behaviours contrary to the 
good faith and fair dealing in the PECL. It states to enter into or continue 
negotiations with no real intention of reaching an agreement with the other 
party is contrary to the principle of good faith. 

The party who is liable for negotiating contrary to good faith is liable 
petrifi ed precedents. Thus, the solutions formerly based on good faith, but now embodied in specifi c rules 
remain relevant to determining the contents of good faith. The formally superfl uous often turns out to be the 
substantively essential.” Matthias E Storme, ‘Good Faith And The Contents Of Contracts In European Private 
Law’ (2003) E.J.C.L. Vol 7.1 March and http://www.ejcl.org/71/abs71-1.html 
259  It is similar to the UNIDROIT Principle article providing pre-contractual liability. 
260  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’ (Hague: Kluwer Law 
International, 2000) 189 
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for the losses of the aggrieved party. The losses include expenses incurred, 
work done and loss on transactions made in reliance of the expected 
contract, such as project costs. However, the aggrieved party cannot claim 
to be put into the position in which it would have been if the contract 
had been duly performed.261 Nevertheless, the party may claim the loss 
of missing opportunities. For instance, in reliance on the contract being 
performed duly, the aggrieved party might have rejected a contract offer 
including better conditions than the contract that the aggrieved party has to 
conclude after the breaking off the fi rst contract negotiations.262  

2- Breach Of Confi dentiality
Article 2:302263 regulates breach of confi dentiality. Normally, parties 

have no duty not to disclose the information of the other party that they 
have got during the negotiations. Unless a party wants the information 
to be treated as confi dentially, if there is no contract, the party may use 
the information for his/her own interest. However, if a party request the 
information to be confi dential or it is inferred that the information is 
confi dential, in other words the party knows or ought to have known that 
the information is confi dential, the party is under the duty not to disclose 
it. It is contrary to good faith and fair dealing to disclose it or to use it for 
the receipt’s own purpose in case no contract is concluded.264  

The remedy for breach of this duty may include compensation for loss 
suffered and restitution of the benefi t received by the other party. In other 
words, the aggrieved party, even he/she has not suffered any loss, can 
claim the benefi t that the other party gets from the disclosure confi dential 
information. 

3- Excessive Benefi t Or Unfair Advantage 
Article 4:109265 provides the principle that a contract which gives one 

261  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’ (Hague: Kluwer Law 
International, 2000) 191 
262  To be more understandable. For instance A enter to negotiations with B to buy 150.000 bricks for his  cons-
truction business for the price of £1 per one. However, B breaks off the negotiations contrary good faith. When 
A was negotiating with B, C offered A 150.000 bricks for £1.10 for per one. A refused this offer for the reason 
that he was negotiating with B. After the break off, the best offer that A can get is, say, £1.25 per brick. In this 
case, A has lost the opportunity for concluding a contract for £1.10 per brick and has to make a contract for £1.25 
per brick, now. His loss is 15p for each brick. He can claim 22.500 compensation for total loss.     
263  Article 2:302: If confi dential information is given by one party in the course of negotiations, the other 
party is under a duty not to disclose that information or use it for its own purposes whether or not a contract is 
subsequently concluded. The remedy for breach of this duty may include compensation for loss suffered and 
restitution of the benefi t received by the other party. 
264  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’ (Hague: Kluwer Law 
International, 2000) 194 
265  Article 4:109  : Excessive Benefi t or Unfair Advantage 
(1) A party may avoid a contract if, at the time of the conclusion of the contract:
(a) it was dependent on or had a relationship of trust with the other party, was in economic distress or had urgent 
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party excessive advantage and which involves taking unfair advantage 
may be avoided or modifi ed at the request of  disadvantaged party. This 
is a consequence of the principle of good faith. It required that when 
one party has taken advantage of the other’s particular circumstances to 
obtain an unfair contract, the party at disadvantage may avoid the contract. 
Many systems adopted with small differences that rule such as French, 
Luxembourg, Dutch, Austrian and German. 

This rule obviously contrary to pacta sunt servanda, certainty of contracts 
and the nature of business. Firstly, parties have to keep their promises that 
they make to each other in the contract. Secondly, contracts should be 
certain. Once they have been concluded, parties should rely on that the 
contract would be performed duly and the clauses of the contract would not 
be changed. Thirdly, the nature of business requires taking advantage of 
the other party to make profi t as much as they can do. This is the reality of  
business world. However, the principle of good faith fair dealing requires 
a fair negotiation and contract. It protects the weaker parties against the 
stronger ones. To apply this article, there are some primary conditions. 
Firstly, a party should take advantage of the other party’s economic distress, 
urgent needs, being improvident, ignorant, inexperienced or lacking in 
barging skill. The author of this paper believes that the article expanded 
the situations, more than needed. For instance, being improvidence, 
ignorance, inexperience or lack in barging skill should have not been 
accounted as excuses giving a chance to avoid the contract. Parties should 
be reasonable and prudent when concluding a contract. Secondly, the party 
know or ought to have known of the situation (to take advantage already 
includes this state) and took advantage of the other party’s situation in a 
way, which was grossly unfair or took an excessive benefi t. The parties 
may make excessive benefi t due to a shortage of supply or sudden price 
increase. The article does not cover these circumstances.266 The party 
should make excessive benefi t because of taking advantage of the other 
party’s situations mentioned above. The benefi t should be excessive. The 
author of this paper believes that it is essential to put a objective scale to 
determine the excessive benefi t, and, say, it should be at least three or four 
needs, was improvident, ignorant, inexperienced or lacking in bargaining skill, and (b) the other party knew or 
ought to have known of this and, given the circumstances and purpose of the contract, took advantage of the fi rst 
party’s situation in a way which was grossly unfair or took an excessive benefi t. 2) Upon the request of the party 
entitled to avoidance, a court may if it is appropriate adapt the contract in order to bring it into accordance with 
what might have been agreed had the requirements of good faith and fair dealing been followed.
(3) A court may similarly adapt the contract upon the request of a party receiving notice of avoidance for exces-
sive benefi t or unfair advantage, provided that this party informs the party who gave the notice promptly after 
receiving it and before that party has acted in reliance on it. 
266  These circumstances may give rise to the principle of clausula rebus sic stantibus and due to this princip-
le the contract can be changed, modifi ed, adopted or terminated. 
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times more than the other party’s. Otherwise, while trying to protect the 
weaker parties as a consequence of the principle of good faith, it gives rise 
to circumstances contrary to the other basic principle of the contract law. It 
needs to keep a balance between good faith and fair dealing principle and 
the ‘pacta sunt servanda’, certainty of contract and the nature of business. 

4- Implied Terms 
Besides, the express terms in the contract, they can contain implied 

terms as well. In accordance with the Article 6:102267, implied terms 
may stem from the intention of the parties, the nature and purpose of the 
contract, and good faith and fair dealing. Good faith and fair dealing are 
important factors when implied terms of a contract are to be determined.268 
Where the need arise to protect a party in the contract, a proper implied 
term may be required by good faith. Good faith and fair dealing requires 
the court to look in objective fashion at what good faith and fair dealing 
would require.269  

5- Non-Monetary Obligations
Article 9:102270 provides that the aggrieved party is entitled to specifi c 

performance of an obligation other than one to pay money, including 
the remedying of a defective performance. However, under the specifi c 
performance cannot be obtained where performance would be unlawful or 
impossible, or would cause the debtor unreasonable effort or expense, or 
the performance consists in the provision of services or work of a personal 
character or depends upon a personal relationship, or

The aggrieved party may reasonably obtain performance from another 
source. When determining the performance would cause the debtor 

267  Article 6:102: Implied Terms
In addition to the express terms, a contract may contain implied terms which stem from
(a) the intention of the parties,
(b) the nature and purpose of the contract, and
(c) good faith and fair dealing. 
268  Matthias E Storme, ‘Good Faith And The Contents Of Contracts In European Private Law’ (2003) E.J.C.L. 
Vol 7.1 March and http://www.ejcl.org/71/abs71-1.html 
269  Ole Lando And Hugh Beale, ‘Principles of European Contract Law, Parts I and II’ (Hague: Kluwer Law 
International, 2000) 303 
270  Article 9:102: Non-monetary Obligations
(1) The aggrieved party is entitled to specifi c performance of an obligation other than one to pay money, 
including the remedying of a defective performance.
(2) Specifi c performance cannot, however, be obtained where:
(a) performance would be unlawful or impossible; or 
(b) performance would cause the debtor unreasonable effort or expense; or
(c) the performance consists in the provision of services or work of a personal character or depends upon a 
personal relationship, or
(d) the aggrieved party may reasonably obtain performance from another source.
(3) The aggrieved party will lose the right to specifi c performance if it fails to seek it within a reasonable time 
after it has or ought to have become aware of the non-performance. 
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unreasonable effort or expense, the court should decide in the light of good 
faith. Moreover, the reasonable time mentioned in the Article 9.102 (3) is 
fi gured out in accordance with the principle of good faith.  

6- Reasonableness  
There are many provisions mentioning the term “reasonable”as a 

requirement.271 The substantive article on reasonableness is Article 1:302 
stating that “Under these Principles, reasonableness is to be judged by what 
persons acting in good faith and in the same situation as the parties would 
consider to be reasonable. In particular, in assessing what is reasonable, 
the nature and purpose of the contract, the circumstances of the case, and 
the usages and practices of the trades or professions involved should be 
taken into account.” In deciding what is reasonable, all relevant factors 
should be taken into consideration including the nature and purpose of 
the contract, the usages and practices of the trade or profession. These 
generally refl ect the behaviour of reasonable parties.272 Furthermore, these 
articles expressly make a reference to the principle of good faith as a 
determining to judge what is reasonable or not.

The PECL defi nition of reasonableness has, indeed, another function. 
It fi ts the manner in which concepts is used in the Convention because 
reasonableness has not be defi ned in the CISG..273    

271  See for the articles referring to reasonableness. Ole Lando And Hugh Beale, ‘Principles of European 
Contract Law, Parts I and II’ (Hague: Kluwer Law International, 2000) 126-127 
272  Albert H. Kritzer, ‘Reasonableness-Overview comments’ 
http://www.cisg.law.pace.edu/cisg/text/reason.html 
273  Albert H. Kritzer, ‘Reasonableness-Overview comments’ 
http://www.cisg.law.pace.edu/cisg/text/reason.html   
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CONCLUSION 
The principle of good faith require the parties to a contract to act in 

good faith while negotiating, performing duties, exercising  rights under 
the contract and interpreting the contract. A conduct contrary to the 
principle of good faith has two main consequences. The party may have to 
be pay losses of the other party for acting contrary to the principle of good 
faith. The contract may be changed, modifi ed, and even terminated if the 
changing circumstances apparently cause imbalance between the parties. 
The aggrieved party cannot be forced to perform the contract owing to the 
principle of good faith.  

This paper does not attempt to reach a comprehensive defi nition of good 
faith and general theory on good faith function which is almost impossible. 
All that have been done is to show the role of good faith in recently enacted 
uniform laws. 

Good faith, a general principle deriving from Roman law and embodying 
an important and inevitable part of modern law in international law, is 
going on to draw the increasing attention of jurists. The civil law tradition 
led by German274 and French law has presented good faith as a general 
principle underlying the recently introduced uniform law, such as the 
CISG, UNIDROIT Principles and the PECL.    

The CISG does not expressly contain a provision imposing a general 
duty of good faith on the parties to a contract. However, after prolonged 
debate, it is admitted that good faith is a general duty on the parties under 
the CISG. This is obviously contrary to the literal meaning of Article 7. 
Therefore, the CISG needs to be revised. However, the Convention does 
not contain any mechanism by which it can be revised. At this point, Van 
Alstine states with dynamic approach to interpretation, it can be reached 
expected result in the Convention.275 Naturally, the concept of good faith 
in the CISG along with the direction of the CISG and its interpretation, 
will become clearer with the further development of relevant case law.276 
In the CISG, Article 77(mitigation of damage, Article 85-88 (preserve of 
the goods), Article 4 and 8(3) (pre-contractual liability), Article 38-39-40 
(inspect of goods), Article 29(2), Article 32(1) and Article 32(3) require 

274  German good faith affected American understanding of good faith and American law introduced duty of 
good faith on parties to a contract. moreover, it is submitted that English law which currently have a debate on 
introduction of a general duty of good faith will have the same conception as German law has. 
275  Van Alstine, Michael P., ‘Dynamic Treaty Interpretation, (1998) 146 University of Pennsylvania Law 
Review 687-793 
276  John Felemegas, ‘The United Nations Convention on Contracts for the International Sale of Goods: Article 
7 and Uniform Interpretation Pace Review of the Convention on Contracts for the International Sale of Goods 
(CISG), Kluwer Law International (2000-2001) 115-265 
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parties to act in good faith. Unlike the CISG, the UNIDROIT Principles 
and the PECL expressly state that parties to a contract must act in good 
faith at all levels of the contract. These regulations follow a civilian 
approach on good faith. Under the UNIDROIT Principles, Article 2.15 
(Pre-Contractual Liability), Article 2.4 (In Formation Of The Contract), 
Article 4.1 (In Interpretation Of The Contract), Article 5.2 (In Performance 
Of The Contract) and Article 7.1.2 (In Non-Performance Of The Contract) 
impose of a duty of good faith on the parties to a contract. Article 2:301 
(Pre-Contractual Liability), Article 2:302 (Breach Of Confi dentiality), 
Article 4:109 (Excessive Benefi t Or Unfair Advantage), Article 6:102 
(Implied Terms), Article 9:102 (Non-Monetary Obligations), and Article 
1:302 (Reasonableness) are the specifi c applications of the principles of 
good faith in the PECL.

Good faith is a vital principle in the interpretation and supplementation 
of the CISG, the UNIDROIT Principles and the PECL. The differences 
between the CISG and the UNIDROIT Principles by the way the PECL 
can be nearly neglected as far as the general concept of good faith in 
international contracts is concerned. The CISG, the UNIDROIT Principles 
and the PECL acknowledge that good faith plays an important role for 
international contracts.277 Furthermore, it is suggested that the UNIDROIT 
Principles and the PECL aid in clarifying the actual object of the good faith 
principle contained in the CISG.278      

Having discussed the three international uniform laws, namely, the 
CISG, the UNIDROIT Principles and the PECL, have some similarities 
and differences in respect of good faith. The situations can be listed like 
that. Firstly, the three instruments, apart from a generic textual affi nity, 
have many similarities in origin and substance, as well as a common 
purpose, which is the unifi cation of international commercial law.279 

277  Ulrich Magnus, ‘Editorial remarks on the manner in which the UNIDROIT Principles may be used to 
interpret or supplement CISG Articles 7’ (last modifi ed  Mar. 3,1998)  http://www.cisg.law.pace.edu/cisg/
principles/uni7.html#um 
278  Ulrich Magnus, ‘Editorial remarks on the manner in which the UNIDROIT Principles may be used to 
interpret or supplement CISG Articles 7’ (last modifi ed Mar. 3, 1998) http://www.cisg.law.pace.edu/cisg/
principles/uni7.html#um He states “In a number of situations the Principles prove to be of helpful assistance for 
the good faith interpretation in the CISG. Combining the CISG and the Principles one gets a good impression 
what good faith in international commercial relations should and could mean.”
John Felemegas, ‘The United Nations Convention on Contracts for the International Sale of Goods: Article 7 
and Uniform Interpretation’ Pace Review of the Convention on Contracts for the International Sale of Goods 
(CISG), Kluwer Law International (2000-2001) 115-265 John Felemegas, ‘Comparative Editorial Remarks on 
the Concept of Good Faith in the CISG and the PECL’ (Fall 2001) 13 Pace International Law Review 399-406 
He puts a condition for the PECL aid which is that “where it can be shown that their respective provisions share 
a common intent”
279  Felemegas, John, ‘The United Nations Convention on Contracts for the International Sale of Goods: Article 
7 and Uniform Interpretation’ Pace Review of the Convention on Contracts for the International Sale of Goods 
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Secondly, the CISG states that good faith is a notion which should be used 
in interpretation of the Convention. It does not contain an express provision 
that the individual contract has to obey the maxim of good faith. Although 
the CISG does not expressly state that good faith is a general principle 
underlying the Convention, the UNIDROIT Principles and the PECL 
explicitly provide that the parties to a contract have to act in good faith 
meaning parties must act in good faith while negotiating, performing the 
contract, exercising the rights, briefl y, every level of the contract including 
interpretation of themselves and individual contracts. However, despite 
the literal meaning of Article 7, after the debate, it has been admitted that 
the CISG imposes a duty of good faith in the parties to a contract. The 
same result can be obtained by this admission. Thirdly, as for the pre-
contractual liability, UNIDROIT Principles and the PECL have devoted 
one articles to regulate this issue. They both extend the duty of good faith 
to the pre-contractual stage. Despite contrary arguments, it is accepted that 
the CISG does so. Fourthly, all of the texts do not exclusively rely on one 
abstract and general rule of good faith but try to specify the concept by 
more specifi c rules, which elaborate the principle in some detail.280 The 
real meaning of good faith in these regulations can be inferred from the 
specifi c application of good faith. Fifthly, the UNIDROIT Principles and 
the PECL clearly state that the parties cannot exclude or limit this duty. 
However, the author of this paper believes that exclusion of the principle 
of good faith is possible in the CISG relying on the fact that there is no 
comparable provision in the CISG and that the parties can exclude the 
provisions of the CISG. Sixthly, the good faith concept under examination 
has the same unique feature in the UNIDROIT Principles and the CISG, 
that is, it is international in character. As such, good faith in the context of 
both CISG and UNIDROIT must acquire and retain its own unique supra-
national identity and avoid existing national connotations or loadings.281 
However, the PECL constitute a uniform law in European Community. It 
can apply the international commercial law as well as domestic commercial 
law. Therefore, the PECL good faith can contain some domestic features.   

The application of the principle of good faith in international commercial 
contracts, in the opinion of the present author, is satisfactory to establish 
a fair dealing in commerce especially those of the UNIDROIT Principles 
(CISG), Kluwer Law International (2000-2001) 115-265 
280  Ulrich Magnus, ‘Editorial remarks on the manner in which the UNIDROIT Principles may be used to 
interpret or supplement CISG Articles 7’ (last modifi ed Mar. 3, 1998) http://www.cisg.law.pace.edu/cisg/
principles/uni7.html#um 
281  John Felemegas, ‘The United Nations Convention on Contracts for the International Sale of Goods: Article 
7 and Uniform Interpretation’ Pace Review of the Convention on Contracts for the International Sale of Goods 
(CISG), Kluwer Law International (2000-2001) 115-265 
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and the PECL. However, the principle must be applied with appropriate 
restraint. A court or an arbitrator should step in to supplement, modify, or 
restrict any of the terms of the agreement. Although, such an intervention 
may be rare, it should not be impossible.282   

282  Arthur Hartkamp, ‘The Concept Of Good Faith In The UNIDROIT Principles For International Commercial 
Contracts’ (1995) 3 Tul.J. Int’l &Comp. L. 65 
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